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Mr. Gallagher: What was that answer, Mr. Reporter? 


(The last answer was read by the reporter.) 


Mr. Burling: I may have the wrong exhibit 


By Mr. Burling: 


Q. Now, will you look at Plaintiff’s Exhibit 10. 
this not state— 

“Your son informed me that Dr. Faust is concerned 
about the problem whether or not an income tax may be 
payable under the provisions of Section 30.” 

A. On which page is that, please? 

910 Q. The first page. A. Yes, I see that 
Q. Does that refresh your recollection that you did 
have a talk with Hachenburg about tax problems? A. 
That I referred to him the thoughts of Dr. Faust, yes. 

Q. And you didn’t talk to Wronker-Flatow about 
subject? A. I don’t think so, that I talked it over with 
Dr. Wronker-Flatow. There wasn’t so much time left to 
go into this intricate detail of taxes. 

Q. That is my point—there were intricate details 
taxes that were just left undiscussed? Isn’t that true? 
A. No, Mr. Burling; you misunderstood me. Taxes had 
to be paid. So it was of no importance who paid 
my father had to pay it or I had to pay it. 

Q. Your father was a very rich man, even after 
gift, wasn’t he? A. Yes. 

Q. Aside from this gift, you were insolvent? Didn’t 
you testify to that fact? A. I had no money of my own, 
yes, that is what I testified. 

Q. Wouldn’t the question of whether your father had to 
pay the taxes, or you had to pay the taxes— 


911 Mr. Ingoldsby: Just one second, please. 

Your Honor, if I may make a suggestion, or an 
objection by way of suggestion, for the purpose of 
we are talking about three different types of taxes 
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Mr. Burling: You are talking about ten different kinds. 

Mr. Ingoldsby: At least three—the capital gains tax, 
the tax on the gift, and the tax on income attaching to the 
gift. 

In order to avoid confusion with the witness, may I 
suggest that the particular type of tax spoken of be iden¬ 
tified? 

The Court: I will have to leave that to Mr. Burling. 

Mr. Burling: If Your Honor please, my point is that 
there was a wide variety of tax problems, all of which 
were ignored. 

The Court: I think the question is permissible. 

By Mr. Burling: 

Q. Did you discuss with Wronker-Flatow any question 
about American income tax law? A. I don’t think so. 

Q. In the event you had predeceased both parents, the 
gift would have reverted to your father and mother. Isn’t 
that correct? A. What is what is stated in the gift con¬ 
tract 

Q. And did you have any discussions with 
912 Wronker-Flatow about the effect of that possibility 
on the estate tax, which either your father or your 
mother might have to pay? A. I don’t think so, because 
it is obvious under German tax laws that if such a con¬ 
tingency happens, you have the old, prepaid gift tax 
refunded in some way. You haven’t to pay double taxa¬ 
tion. 

Q. And what was said about the gift tax, between you 
and Wronker-Flatow? A. I don’t think Dr. Wronker- 
Flatow had anything to do with these tax problems. 

Q. I see. A. He wasn’t my father’s tax adviser. 

Q. Your father did have a tax adviser, didn’t he? A. 
He always talked over his tax problems with one of the 
employees at General Motors. 
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Q. Who was thatt A, I think it was Dr. Faust. 

Q. And Dr. Fanst was not called in on October 5, was 
he? A. These tax problems, as I told yon— 

Q. Was he? A. No, he wasn’t called in. 

Q. Thank you. Now did Dr. Wronker-Flatow dictate a 
preliminary draft of your version of the gift agree- 

913 ment, or did he dictate the final draft directly to 
a stenographer? A. I wasn’t present. He did that 

in his own office. 

Q. You never saw a preliminary draft, or went over it 
with him? A. I don’t remember, Mr. Burling. I only 
saw the final copy of which we now regard as the original. 

Q. What is your best estimate as to the amount of time 
which elapsed between the time your father told Wronker- 
Flatow to revise the Hachenburg draft and the time your 
father signed the Wronker-Flatow draft? A. That would 
be a very wild guess, after seventeen years. 

Q. Well, give us your best estimate, please. A. At least 
several hours. 

Q. At least several hours? A. I think so. But I think 
the actual redrafting, as I told you this forenoon, wouldn’t 
take more than half an hour or an hour. It wasn’t a very 
difficult job. 

Q. Wronker-Flatow had never previously been your 
father’s personal counsel, had he? A. And not even on 
this occasion, no. • 

Q. Had he? A. No. 

Q. And not even on this occasion either. A. He acted 
as an international lawyer present in the building, 

914 and my father, who knew him well, asked him to 
do him a favor and drafted this agreement. You 

cannot call him his counsel, because he wasn’t paid for it, 
as far as I know. 

Q. By the way, under the terms of your father’s will, 
you either could become the executor or you could name 
the executor? Isn’t that right? A. Under the terms I 
was to become the executor, yes. And I had the right, if 



612 


I so desired and if I would be absent, to appoint an execu¬ 
tor, yes. 

Q. Are you familiar with the estate which your father 
left? A. No; I have no time to go into this matter yet. 

Q. Can you tell us whether among the assets of the 
estate is a debt owing from Wronker-Flatow in the sum 
of $20,000? A. That is possible. 

Q. Well, can you say whether Wronker-Flatow does or 
does not owe the estate $20,000? A. I think so. But I 
would not testify out of my own knowledge, because I 
have not yet seen a list of the assets of the estate. 

Q. I see. A. And the estate would not get this $20,000, 
because all those amounts go to the military govern¬ 
ment. 

915 Q. Is it not true that it was your intention while 
you were coming to America on the Europa to put the 

Opel shares to General Motors? A. No, you can’t say 
that. 

Q. The answer, then, is no? A. It was my intention to 
discuss— 

Q. The answer, Mr. von Opel, is no? 

If you would just answer my question, we would get 
along much faster. A. All right, yes. 

Q. On October 2nd, in the course of your discussion with 
Hachenburg, you had talked over the creation of a holding 
company into which to put the proceeds of the gift, hadn’t 
you? A. That was a suggestion of Dr. Hachenburg, as 
expressed in his letter of October 3, yes. 

Q. And at that time, while you were having a discussion 
with Hachenburg, didn’t you contemplate selling the Opel 
shares and buying new investments and putting the new 
investments in Uebersee? A. At the time I had my dis¬ 
cussion with Hachenburg, I had only one interest in the 
matter, and that was that title should pass to me, and that 
the thing would be done as quickly as possible. 

Q. But you haven’t answered my question, once 

916 again. 

Didn’t you intend, on October 2nd, didn’t you ex¬ 
pect to sell the Opel shares and buy new investments and 
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put them in Uebersee? A. On October 2nd, I don’t think 
so. 

Q. What were you going to do with the holding com¬ 
pany? A. Dr. Hachenburg suggested it, as you see out 
of the letter. 

Q. You didn’t think you were going to put the Opel 
shares into the holding company, did you? A. Dr. Hachen¬ 
burg is talking about proceeds. 

Q. Yes. You did not think you were going to put the 
Opel shares in the holding company, did you? A. If I 
would keep the Opel shares, there would be no chance of 
putting them in the holding company. 

Q. So the answer to that question is yes, isn’t it? 

Mr. Gallagher: What is the question? 

By Mr. Burling: 

Q. You did not intend to put the Opel shares in the hold¬ 
ing company, did you? A. I don’t think so. 

Q. Thank you. At any rate, the possibility that you 
might sell the shares to General Motors was discussed 
by you and your father, was it not? A. Certainly; I 
pointed out to my father that I was very much afraid 
about this lack of any gold clause in the contract, 
917 and that the first thing I would do would be an 
attempt to get that changed. 

Q. The first thing you would ask for would be a gold 
clause? Is that right? A. That is what I intended first, 
to put the escrow agreement on a safe basis. 

Q. Now, you have testified, also, that one of the con¬ 
siderations that motivated you coming to Wiesbaden and 
asking your father to make the gift was that the foreign 
exchange regulations were becoming more stringent. 

Now, will you explain what good a gold clause would 
have done you in the event that General Motors had sub¬ 
sequently exercised its option and bought the shares? A. 
You just spoke about the date of October 5. They were 
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at this date my shares and I was very much concerned 
about it, and I had nothing to do with German foreign 
currency regulations. So I could not understand this ques¬ 
tion. 

Mr. Burling (to the clerk): May I have Plaintiffs Ex¬ 
hibit 5, please—and 5-AT 

By Mr. Burling: 

Q. Will you examine Plaintiffs Exhibit 5 once again— 

Mr. Burling: And may I hand it once more to your 
Honor (handing)? 

By Mr. Burling: 

Q. This recites, does it not, in the beginning para- 
918 graph?— 

“It is our common desire that these stocks remain 
with the male line of our family in order to preserve a 
personal connection between the bearers of the name of 
Opel and the work of our father Adam Opel.” 

That clause was put in by Dr. Wronker-Flatow? Is that 
right? A. I think upon my suggestion it was? 

Q. Your suggestion? A. If I remember correctly. 

Q. And at that time you did not expect the shares to 
remain with the male line of the Opel family, did you? 
A. It was put in for a certain purpose. 

Q. Will you state what the purpose was? A. Within 
three months this gift had to be reported to the govern¬ 
ment. And at this time the government would know that 
I was, or they knew before, that I was a devisen auslander 
and that a gift was made entirely legal from a devisen in¬ 
lander to a devisen auslander. 

Q. Please go ahead and explain the purpose. A. The 
purpose was to explain to the authorities that no immedi¬ 
ate sale was contemplated. 



Q. In other words, the purpose was to deceive the 
authorities, wasn't it? A. It isn't a deception, no. 

919 Q. How do you characterize it! A. In any event, 
Mr. Burling, within three or four years— 

Q. How do you characterize it? A. In within three or 
four years those shares had to be sold anyhow. 

Q. I know that. A. So this whole phrasing of this sen¬ 
tence— 

Q. Is deliberately deceptive, isn't it? A. If you call it 
such. 

Q. Now, will you explain once more why it is that after 
your father gave you the shares on October 5, he then on 
October 6 gave you a power of attorney; and why in New 
York you acted under the power of attorney as your 
father's attorney in fact, instead as of owner of the shares? 
A. This was done on the advice of Dr. Wronker-Flatow, 
who had a large experience in dealing with American en¬ 
terprises and banks. 

He told my father and me at the time that it would be 
awfully difficult for me to go over to America and deal 
under the escrow agreement, based upon this gift agree¬ 
ment, because it was a German instrument. 

Q. Well, Wronker-Flatow was in fact General Motors' 
German attorney, wasn't he? A. He was, I think, 

920 yes. 

Q. Did he say that he would telephone or cable 
to General Motors and tell them that the instrument was 
all right, because he himself had drafted it? A. Why 
should he? 

Q. If he thought there might be difficulty with General 
Motors as to the validity of an agreement, would he not 
say, “I am General Motors' German attorney and I will 
call them up and tell them I drafted the agreement and 
it is valid.” A. We asked him to do just the opposite, to 
keep it secret. We didn't want to have it shouted over the 
rooftops. 


616 


Q. Did you want to have General Motors know about 
the gift? A. I don’t think so. There was no necessity. 

Q. And in fact you didn’t advise General Motors about 
the gift, did you? A. No, I didn’t. I thought I had advised 
them, but I found out it was a mistake; I did not advise 
them. 

Q. Will you explain how it is that your father could 
give you power of attorney on October 6, 1931, to deal with 
property when he had no title whatever to that property 
on that day? A. If you ask me for a legal opinion, I 
heard an expert on law testify to that that that is usual 
procedure in Germany, nothing uncommon. 

Q. I see; all right. 

921 Now, is it true that on Monday, October 5, you 
and your father were still undecided as to whether 

he should go to New York or whether you should go to 
New York? A. Oh, no, Mr. Burling; that is quite differ¬ 
ent. 

Q. It was never thought your father might go to New 
York? A. No; but I asked him— 

Q. Just a moment. Please answer my question and not 
volunteer. A. No. He did not want to go to America. 

Q. I see. Now, Plaintiff’s Exhibit 52 reads: 

“John Thomas Smith, New York. 

“Are you available for interview in personal matter in 
New York on October 13? If so myself or my son intends 
sailing Wednesday for New York. Stop. Cable reply will 
oblige. Kind regards.” 

Signed Wilhelm von Opel. 

Now, did your father send that cable to Mr. Smith on 
October 5? A. Yes; it was upon my suggestion. 

Q. And on that day your father had no intention of 
•going to New York? Is that right? A. I told him—no, 
he did not want to go, no. 

Q. Will you explain, now, why you caused your father 
to tell Smith he was thinking of coming to New 

922 York, when in fact he wasn’t? A. Because Mr. 
Smith intended to come to Europe and, as we had 
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been advised, he intended to sail in the middle of October, 
and I could not be in New York before the 13th. 

So I thought if I announced my visit, he might not have 
time for me. But if my father announced this visit, he will 
make it possible to hear him, you see. 

Q. And it was your purpose to deceive Mr. Smith? Is 
that right? A. If you call this a deception, the entire busi¬ 
ness life is full of deceptions—in order to make sure that 
he was present in New York awaiting us there and he 
should not depart before I was there. 

Q. Now, going back to the usufruct provisions of the 
gift agreement, you were opposed to them, were you not? 
A. That is a rather general question. 

Q. Well, you protested against their insertion, didn’t 
you? A. Yes. 

Q. Now, skipping some transactions here, is it not true 
that ultimately the proceeds of the Opel shares found their 
way into Overseas Finance Corporation, or the plaintiff 
here? A. Yes, sir. 

Q. And it is true, is it not, that with the exception of 
three qualifying shares, the shares were put into 
923 Box 1917 at the Schweizerische Kreditanstalt in 
Zurich? A. Yes, sir. 

Q. And is it true that the key to that box was handed 
by you to a man named Hans Frankenberg, isn’t it? A. 
Yes, I think in 1934 it was, if I am not mistaken. 

Q. 1934? A. Yes, I guess so. 

Q. Will you fix the date as close as you can, please? A. 
I think it was 1934, or a little bit ahead of this time. Let 
us say around 1934. 

Q. What is your best estimate as to the month? A. I 
can’t guess at it. It is so long ago. I think it was in 1934; 
and if I guess roughly, I think in the spring or s limm er of 
1934—some such date. 

Q. The spring or summer of 1934? A. I think so# 

Q. And will you agree with me that that was box 1917? 
A. I don’t remember this number. It is possible. 
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Q. And you don’t dispute it? A. Please? 

Q. You don’t dispute my statement that it was Box 
1917? A. No, certainly not 

Q. Will you tell the Court in detail just exactly what 
you did with the key to that box, and all this sur- 

924 rounding conversation you had with anyone to whom 
you gave the key to the box? A. In this year, you 

mean? 

Q. You say you gave the key to Frankenberg? A. Yes. 
Q. What did you say to Frankenberg and what did he 
say to you, when you gave him the key? A. I gave him 
the key, and I think the box was in my name, in my personal 
name, and I gave him the key to open it jointly, I think, 
with Mr. Geng, who is the auditor of the corporation. 

Q. How many keys were there to the box? A. I think, 
if I remember correctly, I had a key, too, and lost it shortly 
thereafter. 

Mr. Burling: At this point I ask that counsel concede 
the genuineness of a record taken from the records of the 
plaintiff corporation, produced pursuant to Court order. 

(The document was handed to counsel for the plaintiff.) 

Mr. Burling: I ask that this be marked for identification. 
The Deputy Clerk: Do you want this to be 45-A? This 
is the German. 

Mr. Burling: Yes; I will give you 45, also. 

(The documents referred to were marked Defendant’s 
Exhibits 45 and 45-A for identification.) 

925 Mr. Gallagher: The original of this is a copy out 
of our books? 

Mr. Burling: I have handed counsel an English trans¬ 
lation of a photostat of a document produced pursuant to 
Court order, as the books and records of plaintiff corpora¬ 
tion. 
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By Mr. Burling: 

Q. I hand you Defendant’s Exhibit 45-A— 

And may I hand Your Honor the English!— 

Mr. Ingoldsby: We concede the genuineness of it, as 
requested. 

By Mr. Burling: 

Q. This is a letter addressed to Davis, Polk, Wardwell, 
Gardner & Reed, dated May 21, 1935, and it reads: 

“The stock of our company is at the power of disposal 
of the Adler and Company Aktien Gesellschaft as security 
for this debt, in that Dr. Frankenberg of Aktien Gesell¬ 
schaft, delegate to the board of directors, has in his pos¬ 
session the only key for the safe number 1917 with the 
Schweizerische Kreditanstalt in Zurich.” 

Does that refresh your recollection as to how many 
keys there were and who had possession of them, or it! 
A. May I ask you, whose letter is that! 

Q. May I ask you whose letter that is! This is a letter 
taken from the files of Uebersee Finanz-Korporation. A. 
This is an unsigned letter. 

926 Q. Well, I will call upon any representative of 
the plaintiff to state whose letter it is. A. I couldn’t 
tell you. It might be a draft of a letter. 

Q. Was it the custom in keeping the files of Uebersee 
Finanz-Korporation to prepare drafts and then put them in 
the files, without indicating that they were not sent! A. 
I saw the books of the corporation for the first time after 
they were sent here, and I found in many instances very 
many drafts of agreements and so on. 

Mr. Burling: I offer the letter in evidence, and I sub¬ 
mit, Your Honor, that the plaintiff is bound by its own 
books and records. 
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The Witness: This is an unsigned letter. 

Mr. Burling: I submit, Your Honor, that an outgoing 
letter kept in the regular course of business by the plain¬ 
tiff corporation must be assumed to have been sent, unless 
proof is adduced to the contrary. 

The Court: If there is no objection to it, I will admit it. 

Mr. Ingoldsby: No objection. Your Honor. 

Mr. Gallagher: As a matter of fact, I might state for 
your information, Mr. Burling, I think, although I have nol 
seen this, this is probably a letter in response to a wire 
sent from New York by Mr. von Opel, at the request 
927 of Davis, Polk, Wardwell, Gardner & Reed, in which 
certain facts were set forth, and asking the Swiss 
whether those facts were correct—and I believe this is 
the answer to it. We haven’t found the answer. We have 
no objection to the letter. 

(The documents previously marked for identification De¬ 
fendant’s Exhibits 45 and 45-A were received in evidence.) 

By Mr. Burling: 

Q. In any event, does the reading of the letter refresh 
your recollection as to how many keys there were? A. I 
haven’t seen this. May I have it back again! 

Q. This document recites— 

Mr. Ingoldsby: The witness is looking at the letter, Mr. 
Burling. 

By Mr. Burling: 

Q. Have you found the— A. Yes, I see the reference 
here, yes. 

Q. Does it refresh your recollection as to how many 
keys to that box there were? A. Apparently at this time, 
no. 
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Q. And to the best of your knowledge and belief, Frank¬ 
enberg had it! A. He was empowered, jointly with Geng. 
Q. To the best of your knowledge and belief, 

928 Frankenberg had the one key! A. I don’t know who 
possessed it. They both could open the safe. 

Q. Could you open the safe without having the key? A. 
Certainly not. But if two men are empowered, they both 
have to go together. And I think that was the agreement 
Q. At the time you delivered the key to Frankenberg, 
what did you say to him, and what did he say to you? A . 
It was in about April, 1935, after— 

Q. What did you say to him and what did he say to 
you? Al. I asked him whether—I described the troubles 
in Germany and asked him whether he would be willing, 
if my father so desired, to act as his representative. 

Q. Did he say he was already your father’s representa¬ 
tive? A. No. 

Q. Was he? A. No. 

Q. What did he say? A. He said if my father wanted 
him to do that, he would be willing. 

Q. And did he take the key? A. He had the key a year. 
Q. When did you first give him the key? A. As I told 
you before, it must have been 1934. 

929 Q. My question was what did you say to him and 
what did he say to you when you handed him the 

key? A. I told you before, Mr. Burling, I gave him the 
key, if I could remember it correctly, in 1934, or even prior 
to this time. 

Q. Are you unable to understand my question? I said 
three times what did you say to Frankenberg and what 
did Frankenberg say to you when you first handed him 
the key? A. At this time an agreement was made and I 
think deposited in writing with the bank, that Frankenberg 
jointly with Mr. Geng could open the safe. And at this 
time I myself had a second key. 

Mr. Ingoldsby: May the record show at what time that 
was? 
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The Court: He said the first time. I think he said in 
1934. 

The Witness: 1934, or even sooner. 

By Mr. Burling: 

Q. Did you have any discussion with Frankenberg when 
you handed him the key?—yes or no? A. The discussion 
I just described. 

Q. You didn’t describe the discussion. A. Yes, that the 
bank was instructed— 

Q. Who said what? What was the discussion? Let us 
see what you said to Mr. Frankenberg, and then 

930 what he said to you? A. The bank was instructed— 

Q. You said that? A. I was the owner of the safe, 
and I had instructed the bank. 

Q. Won’t you tell me what you said to Mr. Frankenberg, 
Mr. von Opel? What did you say to him? A. Franken¬ 
berg? 

Q. Yes. A. That he had access to the safe, together 
with Mr. Geng. I think he insisted upon having Mr. Geng— 

Q. And what did he say to you? A. Nothing. 

Q. He didn’t say a thing to you? You handed him the 
key, and he didn’t say anything? A. There was nothing 
in the safe but those Overseas shares, and they had been 
taken out for stockholders’ meetings. 

Q. But you handed Frankenberg a key to a box in 
which securities valued at perhaps four million dollars— 
A. Oh, you are mistaken. Why four million dollars? 

Q. All right. You handed him the key to the box in 
which the Uebersee shares are contained. Did he say no¬ 
thing at all? A. Those shares had no great value, Mr. 
Burling. 

931 Q. Fine. Did he say anything, Mr. von Opel? A. 
No, I just— 

Q. He was just absolutely silent? A. He asked me, if 
I remember correctly, that he wanted Mr. Geng as a joint, 
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so to say, how would you express it, that they could both 
go and get the shares for stockholders’ meetings. 

Q. I see. And that is all you can remember— A. And 
that was at the time the purpose— 

Q. I wish you would wait until I ask the question, and 
then try to answer it— 

That is all you can remember about the conversation at 
the time you handed Frankenberg the key? A. Yes. And 
I think— 

Q. Thank you. And at that time you yourself had a 
key? A. Yes, I think so. 

Q. What happened to that key? A. I think I lost this 
key. 

Q. And at a later date you had a conversation with 
Frankenberg about acting as your father’s agent? Is that 
right? A. Much later. 

Q. And what is your best estimate of the date of 
932 that conversation? A. I think at least three-quarters 
of a year, if not more. 

Q. When does that bring us to?. A, That brings Us to 
April, 1935. 

Q. And at that time, as I understand it, you asked Frank¬ 
enberg to continue holding the key as your father’s agent t 
Is that right? A. Yes; I described to him the situation 
and asked him— 

Q. Is that right? A. Yes. 

Q. And did you tell him at that time you had lost your 
key and the key in his possession— A. I think- 

Q. Wait a minute, please. Did you tell him at that time 
you had lost your key and he bad, therefore, the only key 
outstanding? A. I don’t remember this conversation. 

Q. At that time was Frankenberg your father’s agent? 
A. In the strict legal sense of the word, as I see it now, 
I think no. 

Q. When for the first time did you tell your father that 
Frankenberg was holding the key? A. That was about 
five to six months later, when I had returned from 
America. 
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933 Q. Well, fix the date, please. A. This was in the 
summer or fall of 1935. 

Q. Before that time, had you even spoken to your father 
about Frankenberg’s being his agent! A. No. 

. Q. You had no conversation with your father whatever 
—A. No. 

Q. —indicating that Frankenberg was his agent! A. 
No. 

Q. Now, I will read you one sentence from the gold case 
affidavit, which was read to you by Mr. Gallagher: 

‘‘This key is held by Dr. Frankenberg as agent and 
representative of my father, Wilhelm von Opel, for the 
purpose of safeguarding his usufruct.” 

Was that statement, which comes from your affidavit, 
true or false! A. At this time I consider Dr. Franken¬ 
berg—you are speaking about April, 1935—I considered 
him at this time as the agent of my father, because I felt 
that my father had all interest or even would be forced 
by the Nazi Government to establish something— 

Q. Will you answer the question! Is the sentence that 
I read to you true or false! A. I believe at the time that 
it was correct. 

Q. You now know that it was false, do you! A. 

934 I now learned more about the legal detail of a 
power of attorney, and representatives, and I am 

now told by my legal advisers that the usufruct only can 
be established if the usufructuary directly empowers the 
trustee. 

i 

Mr. Burling (to the deputy clerk): May I have this marked 
the next number, please! 

(The document referred to was marked for identifica¬ 
tion as Defendant’s Exhibits 46 and 46-A.) 

By Mr. Burling: 

Q. Will you explain how it was that on June 5, 1935, 
when you executed this affidavit, you thought that Frank- 
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enberg was your father’s agent, if you had never spoken 
to your father about Frankenberg’s being his agent! 

Mr. Ingoldsby: May I interrupt! I object, Your Honor. 
The statement relates to whether or not Frankenberg was 
the agent of the father. The set of facts upon which the 
statement is based has been stated. I submit that any¬ 
thing from there on is a legal conclusion as to whether 
or not those facts constitute agency. 

The Court: He can explain his statement, and his under¬ 
standing of his own statement. 

By Mr. Burling: 

Q. Will you go ahead, please! A. Please! 

Q. Will you answer the question, please! 

935 (The pending question having been read by the 
reporter): 

The Witness: I thought that my father would be forced 
to establish a usufruct by the Nazi Government, and I 
wanted to be helpful. And I was at this time thoroughly 
convinced that he ultimately would be forced to do so. 

By Mr. Burling: 

Q. So your statement is that you swore that Frankenberg 
was your father’s agent because you thought or you were 
thoroughly convinced that in the future your father would 
make him his agent! Is that right! A. It is not quite 
correct 

Q. Well, will you state what is quite correct, then! A. 
I considered him as my father’s representative, and I 
thought I had acted in the best interest of my father, who 
was at the time heavily threatened by the Nazi Govern¬ 
ment. 
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Mr. Burling: I ask at this time that plaintiffs concede 
the genuineness of Defendant’s Exhibit 46-A, which is a 
photostat of a document from the files and records of the 
plaintiff. 

Mr. Gallagher: No objection. 

Mr. Burling: I offer it in evidence. 

(The documents previously marked for identification De¬ 
fendant’s Exhibits 46 and 46-A were received in evi¬ 
dence.) 


936 By Mr. Burling: 

Q. Prior to this agency conversation with Frank¬ 
enberg, in I think you said April, 1935, it was within your 
knowledge that Frankenberg was an old friend of your 
father’s, wasn’t it! A. rt An old friend,” I think, goes a 
little bit too far. My father knew him since very long time, 
and so did I. But he was not, as you can say, a friend of 
my father. He was an acquaintance. 

Q. And I asked you yesterday, is it not the fact that 
in the gold case you stated that your father received a 
stipulation from you at the time of the gift, that you would 
put the proceeds in a holding company— A. That was my 
intention. 

Q. —to safeguard your father’s usufruct. A. That was 
my intention. At the time my father didn’t want it. 

Q. Well, at any rate, you had put the proceeds of the 
gift into a holding company, didn’t you! A. For my own 
purposes, yes. 

Q. And that holding company is the plaintiff here, isn’t 
it! A. Yes. 

Q. So at the time you asked Frankenberg to hold the 
key, thereby creating the usufruct, you were carry- 

937 ing out what you had originally told your father 
was your intention! Isn’t that right! A. No, you 

can’t say that, because at this time most of these securities 
were not yet in the corporation. 
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Q. Well, in so far as the securities were in the corpora¬ 
tion, you were carrying out your announced intention! A. 
In the corporation in Overseas, where at the time the gold 
coins valued 6.4 million Swiss francs, the main value in 
the corporation. 

Q. Will you answer the question! A. Would you please 
read it! 

The Reporter (reading): “Question: Well, in so far as 
the securities were in the corporation, you were carrying 
out your announced intention!” 

Mr. Burling: At this time I ask plaintiffs—well, first I 
ask that the document be marked for identification Defend¬ 
ant’s Exhibit 47-A. 

Mr. Gallagher: No objection. 

(The documents referred to were marked Defendant’s 
Exhibits 47 and 47-A for identification.) 

By Mr. Burling: 

Q. Did you answer the question after the reporter read 
it, Mr. von Opel! A. The part of the values there at this 
time in Overseas. 

938 Q. But that isn’t an answer, is it! In so far as 
the proceeds had by 1935 found their way into 
Overseas, then the asking of Frankenberg to hold the key 
for your father was a carrying out of what you told your 
father you would do, on October 5,1931! A. It was a part 
of my original intentions, yes. 

Q. Now, I show you Defendant’s Exhibit 47-A and ask 
you if that is a cable sent by you. A. Yes. 

Q. And it is sent by you from New York to Adler and 
Company, or to the cable name for Adler and Company in 
Zurich, isn’t it! A. It is addressed to Adler and Com¬ 
pany, yes. 

Q. And it begins, does it not— 
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‘•Overseas was instrumentality for executing gift agree¬ 
ment”— 

Is that statement correct? A. Yes—was the instrument 
used for purposes of gift agreement, I would say. 

Q. And it goes on to say, does it not?— 

“Therefore my assignment 1932 was not in trust be¬ 
cause made without right to reclaim, since any demand of 
return would have frustrated concentration and safeguard¬ 
ing of his sister’s rights demanded by my father.” 

939 A. There is a point in between, as far as I under¬ 
stand this cable. 

Q. Well, will you read it? Will you translate it and read 
it as you understand it? A. I think there is a point be¬ 
tween the word “Rueckforderungarecht” and “durch.” 

Q. Well, will you read it, as you understand it, in 
English. A. It says, “My assignment 1932 is no trust, 
because there is no right to reclaim.” 

Q. Go ahead, please. A. “Through reclaiming said con¬ 
centration and security intended by my father and for my 
sister, would have been made impossible.” 

Q. Does it refer to security intended by your father, 
or security of rights demanded by your father? A. Rights 
demanded by my father, those stipulations of the gift con¬ 
tract 

Q. {That refers to rights which your sister got and other 
rights which your father demanded, doesn’t it? A. Yes, 
I at the time even thought my sister had some rights to it. 
And you expressed the same opinion. I now found out that 
the accounting, that it was only an accounting provision. 
And I close saying— 

“If you share this legal opinion, please tell me 

940 so”—no—“please inform so the American lawyers.” 

It speaks about my opinion on these legal matters, 
which I wanted to have checked by the Swiss lawyers, to 
see if they were right or not. 
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i)41 By Mr. Burling: 

Q. Will you look once more at Defendant’s 46-A, 
and I invite your attention to a pencil stroke at the place 
of signature. Can you identify that! Is that not Dr. Frank- 
enberg’s mode of indicating his initial? A. I never have 
seen that before. That is just a scratch. It might be even 
in here— 

Q. You cannot identify it? A. No. 

Mr. Burling: Excuse me, Your Honor, I seem to have 
the wrong document. (Pause) I have the right document. 
I just have two different translations. 

Mr. Ingoldsby: Is that 48? 

Mr. Burling: This is 46-A I am inquiring about. 

By Mr. Burling: 

Q. Will you look in the middle of this cable, Defendant’s 
46-A, and see whether it is correctly translated: “—this 
method was necessary and intended for that reason alone 
because all assets acquired for sold Opel stock had to be 
consolidated and safeguarded in the Overseas as executive 
organ of gift contract between Geheimrat Opel and Fritz 
Opel.” A. Yes, that’s what it says. 

Q. Did you ever have any talk with Dr. Frankenberg 
as to whether Overseas was the executive organ of 
942 the gift contract? A. I explained to him in general 
what the gift contract stipulated, and I further ex¬ 
plained to him the situation we were confronted with in 
Germany, and said I wanted to be helpful to my father. 

Q. When was it that you learned for the first time that 
your father did not wish to make Frankenberg his agent? 
A. That was in the summer or fall of 1935. 

Q. And what did your father say to you at this time, 
and what did you say to him? A. I reported to my father 
what I had done, and I gave him the reasons why, and I 
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asked him whether he consented to my actions. He told 
me no. He said he wanted to do the opposite, that he wanted 
to get rid of Niessbranch once and for all, because other¬ 
wise it would cause new trouble every year not only with 
the foreign exchange control, but also in regard to income 
taxes and property tax declarations. 

Q. And he said to you that he would not consent to have 
Frankenberg hold the key to the box as his agent, is that 
right! A. Yes. 

Q. You are perfectly clear about that! A. Perfectly 
clear, yes. 

Q. What month did you say this took place in! A. I 
couldn’t give you the exact date. 

Q. As close as you can get to it. A. It was sum- 

943 mer or fall of 1935, shortly before the first letters 
were written to the German Government renounc¬ 
ing these Niessbranch. 

Q. And at that time you understood, did you not, that 
Frankenberg was not holding the key as agent for your 
father! A. After my father informed me that he didn’t 
want Dr. Frankenberg to act as his agent, I, of course, in 
turn informed Dr. Frankenberg. 

Q. Promptly! A. I don’t know the exact date. 

Q. Did you inform him promptly! A. I informed him. 

IJ. Promptly! A. Promptly, I couldn’t tell you any 
specific date. I mean, this is 12 or 15 years ago. 

Q. And did you also inform John W. Davis that your 
affidavit was in error, and that Frankenberg was not hold¬ 
ing the key, and that your father did not have the usufruc- 
tory interest! A. At this time I think— 

Q. Did you or did you not! A. I do not think so, be¬ 
cause it was not necessary. 

Q. You had filed an affidavit in June in which you swore 
in a court that you had mere legal title, that the usufruct 
was valid, that Frankenberg was holding the key 

944 to the box in which the Uebersee shares were held, 
as your father’s agent! A. Yes. 
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Now you say after the conversation with your father 
you learned that your father was—that Frankenberg was 
not your father’s agent, there had been no valid delivery 
of possession, that there was no in rem usufruct! A. 
Correct, yes. 

Q. Did you do anything at all to correct the affidavit 
that you had filed in the United States District Court for 
the Southern District of New York! A. That— 

Q. Did you do anything! A. No, I did not do anything 
at this time because at this time the court was through— 
it was through the courts. 

Q. You know very well that is not so, do you not! A. 
I think so, yes. 

Q. Are you not aware that John W. Davis argued in the 
United States Circuit Court of Appeals for the Second 
Circuit in 1936, telling the Court the facts to be as stated 
in your affidavit! A. As I remember, this action under¬ 
taken by John W. Davis had nothing to do with any 
Niessbrauch, it was a mere level argument on Constitutional 
rights or safeguards. 

Mr. Burling: Your Honor, I am taken by suprise, 
945 but I wonder if I could send to obtain 83 Federal 
2nd, which will establish this point. 

The Court: You can do that at any time. 

Mr. Burling: Thank you, Your Honor. 

By Mr. Burling: 

Q. You knew very well, did you not, that the argument 
was being made in the gold case; in fact, the principal 
argument was that the beneficial interest in the gold was 
in your father, who was not in this country, and that 
since he was not here, and was not doing business here, 
he had a right to export the gold. A. Yes, I saw that it 
was a constitutional question. 

Q. Did you or did you not understand that to be the 
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issue? A. No, I think I myself did not at the time under¬ 
stand that properly. 

Q. Did you not know that the general Constitutional 
question as to the validity of the gold embargo act of 
March 9, 1933, had been decided by the United States Su¬ 
preme Court at leas't two years before your case was argued 
in the Second Circuit? A. There were ten days between 
the purchase of this gold and the time when export license 
was needed. 

Q. Won’t you answer my question, Mr. von Opel? A. I 
am trying to answer it. 

946 Q. I asked you, did you not know that the Con¬ 
stitutional question as to the validity of the gold act 
had been decided by the United States Supreme Court two 
years before John W. Davis argued this? 

Mr. Ingoldsby: Your Honor, I think that the question 
assumes a false premise, because there are two gold acts. 
There is the gold act of 1933, and there is another gold 
act of 1934. And I think that the case of Norman against 
the Baltimore and Ohio Railroad, if I am not mistaken, 
sustains only the constitutionality of the act of 1933. 

The Court: You are talking about something else. Do 
you object to his question, is that it? 

Mr. Ingoldsby: Yes, I do, Your Honor. 

The Court: I think if the witness understands his ques¬ 
tion, it is perfectly proper for him to ask him. If he does 
not, he will say so. 

The Witness: What was the question? 

By Mr. Burling: 

Q. Did you not know that the Constitutionality of the 
gold act had been affirmed at least two years before by 
the Supreme Court of the United States? A. I don’t re¬ 
member that, no. 

Q. Well, you understood, did you not, that the main, 
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at least an important part of your argument—that is, 
Uebersee’s argument—in the Second Circuit in 1936 

947 was that the beneficial interest id. the gold was in 
your father because of the usufruct A. I don’t 

think so. 1 think it was a legal question on Constitutionality. 

Q. You don’t think that the question of who owned the 
gold, that is, whether you had the beneficial ownership—- 
A. 1 think only— 

Q. Please don’t interrupt me. A. Pardon me. 

Q. You do not think that there was any issue as to 
whether you held the gold or whether your father held 
the gold beneficially! A. At the time of the first applica¬ 
tion 1 think it had some bearing on it, but later on not. - 
Q. At any rate, you took no steps to inform either Mr. 
John W. Davis or Mr. Isidor Kresel, who were your at- 
tomies in the gold case, that you found that your affidavit 
was entirely wrong as to who had the beneficial interest 
in the gold! A. I don’t know at what time 1 informed 
Dr. Frankenberg. 

Q. I did not ask you a word about Dr. Frankenberg, Mr. 
von Opel, I asked you about John W. Davis and Isidor 
Kresel. A. No, I did not inform them. 

Q. To this day you have never informed John W. Davis 
that the affidavit you filed of June 7,1935 you learned 

948 to be incorrect later that summer, is that not right! 
A. I wouldn’t use the word “incorrect.” 

Q. Well, you said in your affidavit, did you not, that you 
had mere legal title, that your father had the beneficial 
interest under a usufruct, that the shares had been de¬ 
livered to Frankenberg as your father’s agent, did you not! 
A. That was the legal opinion of my lawyers. I did not 
write the affidavit 

Q. You did not think John W. Davis knew where the 
key to the box was! A. I stated to John W. Davis the 
facts. 

Q. That’s right. You stated the facts, and you stated to 
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him, did you not, that you had mere legal title, that your 
father had the beneficial interest—let me finish please— 
under the usufruct, and that the key had been delivered 
to Frankenberg as your father’s agent! That is what you 
told Mr. Davis, is it not! A. He certainly wouldn’t take 
my legal opinion. It was a gift contract, and let him read 
the gift contract and study it I didn’t advise John W. 
Davis on what was the legal— 

Q. Of course not, Mr. von Opel, but you advised him as 
to the facts, did you not! A- Yes, definitely. 

Q. Thank you. And you told him that you had delivered 
the key of the box to Frankenberg as your father’s 

949 agent! A. My father told me he didn’t want him. 

Q. Didn’t you! A. Yes. 

Q. And that question of fact, whether Frankenberg was 
or was not your father’s agent, you understood to term it 
whether it was or was not in Niessbrauch, did you not! The 
answer to that is yes or not. A. You are using the word 
Niessbrauch again, and to which Niessbrauch you mean. 
There is a right in rem and there is a right in personum. 

Q. Whether or not there was a right in rem was deter¬ 
mined by the fact of whether your father accepted or did 
not accept Frankenberg as his agent. A. It is right in— 

Q. Is that not right! A. Yes. 

Q. So you understood in 1935 and 1936 that the ques¬ 
tion of fact of whether Frankenberg was your father’s 
agent or not determined, ultimately, whether you had a 
right in rem to the gold or whether that right in rem was 
your father’s. A. You are asking me for a legal opinion. 

Q. I am not. I am asking you if you did not understand 
that legal fact in 1935. A. No, I didn’t see that clearly 
at that time. 

Q. You did not have any understanding that it 

950 was important to tell John W. Davis that your affi¬ 
davit was in error as to the fact of Frankenberg 

being your father’s agent, is that your testimony! A. I 
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think at the time John W. Davis went into the Second, into 
the Court of Appeals, that didn’t play any part in the 
entire action. That is what I understood. 

Q. Although you are not a lawyer, you determined that 
it was not necessary to tell Mr. Davis of this error in your 
affidavit, is that correct! You understood that your affidavit 
was part of the record before the Circuit Court, did you 
not! A. Affidavit was made for an application. 

Q. Will you answer my question, please! A. I didn’t 
know those. 

Q. You never saw this book (indicating)! A. I saw 
this book later, after everything was over, and I always 
called it the most expensive book I ever have seen. 

Q. I hope I will be able to agree with you, Mr. von OpeL 

Mr. Burling: I ask that two more documents be marked 
the next numbers. 

(Accordingly, a letter to Dr. Gros dated August 2, 1935, 
and its translation were marked Defendant’s Exhibit 48 
and 48-A for identification.) 

951 By Mr. Burling: 

Q. Will you examine Defendant’s 48-A, please, and state 
whether that is a letter which you wrote to Dr. Gros on 
August 2, 1935! A. Yes, I see it is the answer. 

Q. It is a letter you wrote to Dr. Gros! A. Yes, it 
is. 

Q. Thank you. Where were you when you wrote it! A. 
I was at the time in Germany. 

Q. Will you state where! A. In Westerland. 

Q. And where is that! A. That is on the island of 
Sylt. 

Q. And that is in the North Sea! A. Yes. 

Q. What is Haus Kliemann. A. That is a private house 
there, where I had a furnished room. 
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Q. This is a reply to another letter from Dr. Gros to 
you, is that your opinion? A. Yes. 

Q. Do you say as follows: “Your argument that a usu¬ 
fruct had not yet been created did not seem very effective 
to me at the time, nor do I believe that your opinion will 
prevail today.” Will you state what opinion of Dr. 

952 Gros’ you were referring to? A. I was referring 
to Dr. Gros’ opinion that in 1934, at the time of the 

criminal proceedings, we should have tried to fight that 
out on a legal basis, and I at the time was of the opinion 
that legal arguments didn’t help, it was the time of the 
blood purge, thousand people killed, and I thought it 
better to give in at the time. 

Q. We turn over about two paragraphs. A. Which 
paragraph? 

Q. About two paragraphs. I am going to read you in 
English. See if you can find the German: “From a purely 
legal point of view.” A. Oh, the following paragraph. 

Q. “From a purely legal point of view the situation, I 
think, is such that he is not allowed to waive any usufruct 
which has accrued without a foreign exchange license.” 
Will you explain to whom you are referring when you 
say he is not allowed to waive? Who was not allowed to 
waive? A. My father. I am speaking about the proba¬ 
bility that an actual payment would be made. 

Q. Was it your opinion in 1935 that if a valid usufruct 
had been created, your father could not waive it without 
a foreign exchange license? A. No, I didn’t say that. I 
say here in this sentence, if actually a payment would be 
made, he could not waive this payment under 

953 the foreign funds control. 

Q. Is not the translation of it as follows: “From 
a purely legal point of view the situation, I think, is such 
that he is not allowed to waive any usufruct which has 
accrued without a foreign exchange license.” A. You 
leave out the most important word in the sentence, which 
means angefallenen. That means to say the proceeds, the 
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money coming, derived from the usufruct. And I was of 
the opinion, and still am, that any payments actually 
credited to my father, he could not waive the right to 
claim them under the foreign currency regulations. 

Q. I used the word “accrued.” The translation which we 
have, and which the parties have stipulated is correct, 
reads, “He is not allowed to waive any usufruct which has 
accrued without a foreign exchange license.” A. I, t hin k 
the word “accrued” is not the proper translation. 

Q. At any rate, it is.. A. It says here angefallenen; it 
means, actually paid in. 

Q. Or arisen? A. Arisen, no, the word angefallenen 
means an actual payment. 

. Q. Well, the plaintiffs have stipulated, Mr. von Opel, 
that this is a correct translation. 

954 At the time you wrote this letter you had learned 
from your father, had you not, that there was not any 

usufruct at all—that is, any in rem usufruct—because he 
would not accept Frankenberg as his agent? A. I think 
that was prior to this date. 

Q. You already learned this. A. No, no, no. I wanted 
to say the opposite. I think the discussion with my father 
took place after this letter. I think, as I said before, in 
summer or fall, 1935, it was in middle summer, I think, the 
actual waiving took place about several weeks thereafter. 

Q. Did you not testify that as soon as you went back to 
Germany after having talked to your lawyers in New York 
about the gold case, you went and told your father about 
having given the key to Frankenberg? A. Yes, at the 
first opportunity I saw him, and I think I saw him at the 
time we filed this report to the German Government. 

Q. But before you went to see your father, you went to 
the Island of Sylt, which is a pleasure resort, is that right? 
A. Yes. 

Q. And took a furnished room there? A. Yes. 

Q. You did not go directly to your father and tell 

955 him what you had done, and that the usufruct had 
been brought into existence? A. I don’t know 
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whether lie was present in Germany at the time. I don’t 
remember that. 

Q. As a matter of fact, if you examine this very docu¬ 
ment, you will see that your father was in Berlin at the 
time, will you nott Look at the last sentence. Does it not 
read: “My father is at the moment still in Berlin. You 
might take the opportunity to discuss with him the dif¬ 
ferent questions I raised in this letter, especially the usu¬ 
fruct question.” A. Yes. 

Q. So you mean that you were going to have Dr. Gros 
talk to your father about the usufruct question while you 
were sitting in a summer resort, without taking the trouble 
yourself of going to Berlin and telling him what you had 
done in Zurich and New York? A. I think that was Dr. 
Gros’ business to attend to matters inside of Germany, 
that was not so much my concern. 

Q. Had you told Dr. Gros at this time that you had 
delivered the key to Frankenberg as agent for your father? 
A. Dr. Gros knew nothing about that. 

Q. So how could Gros talk intelligently to your father 
about the usufruct question when you had taken the im¬ 
portant step of delivering the key to Frankenberg 
956 as your father’s agent? A. It was a mere legal 
question, to explain to the German authorities the 
gift agreement, and the stipulation. 

Q. I know, it was a legal question, but Dr. Gros could 
not do that without knowing about the facts, could he? 
A. He learned the facts shortly thereafter. 

Q. But here you are, while you are at a summer resort, 
the Island of Sylt, writing a long letter, a six-page letter 
to Dr. Gros, suggesting that he talk to your father about 
the usufruct question, and yet neither Gros nor your father 
had been told at this time that you had given the key to 
Frankenberg to hold, as your father’s agent. A. As I have 
stated— 

Q. Is that statement a fact? A. Yes. 

Q. Now, will you explain how you thought your father 



and Gros could talk intelligently about the usufruct when 
neither of them knew the important fact that you had 
brought it into being by delivering the key to the box to 
Frankenberg? A. At this time I did not know what action 
my father would take, and I advised Dr. Gros to inform 
my father about his legal opinion on the matter. 

Q. But how could he have a legal opinion without know¬ 
ing the facts? A. He knew all the facts necessary. 

Q. But he did not know about your delivery of the 

957 key to Frankenberg, did he? A. That was of little 
interest to the German Government. 

Q. Well, would it not make all the difference between 
whether a usufruct had arisen, and whether one had not 
arisen? A. The question is— 

Q. Wouldn’t it? A. I don’t get your question. 

Q. You say you asked Dr. Gros, a lawyer, to discuss 
with your father the legal question of the usufruct, and 
you have testified over and over again that you understood 
that the usufruct would be created by delivering the key 
to Frankenberg, as your father’s agent, and you testified 
that you thought that your father would make Franken¬ 
berg his agent, and yet you did not tell either your father 
or Gros this essential fact. A. I was about to see my 
father shortly thereafter. 

Q. Why did you write to Gros, telling him to go and 
talk to your father without telling him the essential facts? 
A. So that he would get Dr. Gros’ unbiased opinion on the 
matter. 

Q. What conceivable good would Dr. Gros’ unbiased 
opinion on a matter be if he did not know the essential 
facts of the matter? A. That was only a small part of 
the entire problem, Mr. Burling. We were con¬ 
cerned— 

958 Q. We all agree that Mr. Gallagher is a very 
learned man. Do you think that I would pay hfm 
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very much for his opinion as to the validity of the title 
to my house, right this minute? I am trying to make you 
understand what my questions are about. That is why I 
ask you this hypothetical question. Do you not understand 
that Mr. Gallagher’s opinion as to the validity of title to 
my house is worthless because he does not even know 
where my house is, or whether I have title or whether I 
rent it? Is that not clear to you? A. Yes. 

Q. And is it not also clear to you that a lawyer’s opinion 
is worth something only if he knows the facts which he 
is talking about? Is that not clear to you? A. In this 
specific—no, it is not. 

Q. It is not clear to you that a lawyer has to know the 
facts in order to have an opinion that is worth something? 
A. I didn’t say so, Mr. Burling. 

Q. Is that clear to you, sir? Is it clear to you that a 
lawyer has to know the facts in order to express an opinion 
about a situation? A. He has to— 

Q. Is that clear to you? A. He has to have the legal 
background. 

Q. Does he not also have to know the facts? A. And I 
told him the facts. 

959 Q. Where in this letter is there a word about your 
having—A. I told you so, that I saw him shortly 
thereafter. 

Q. Who? A. Dr. Gros and my father. 

Q. But on this occasion you suggest that Dr. Gros talk 
to your father. A. About the entire matter, yes. 

Q. But you do not tell him the most important fact in 
the entire matter, do you? A. My father was the one 
who had to make up his mind, it was not myself only. 

Q. But your father did not know what you had done 
with the key to the box at this time. A. At this time he 
didn’t know yet, no. 

Q. And Gros did not know, and you did not go to 
Berlin to tell them? A. No. 

Q. Thank you. I will go on now. Will you look at the 
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paragraph before the last. Do you see the sentence, 
“Nobody would regret that more than I myself, for I, 
too, am waiting for my 20 per cent” A. You cannot pull 
that out the entire— 

Q. I asked you if you saw it You see it, do you not! 
A. Yes, certainly. 

960 Q. Will you point out to me in German? A. Here 
(indicating), and here. 

Q. Does it not say “meine”—what is this? A. Per¬ 
centages. 

Q. The word before that is “meine”? A. Yes. 

Q. So 20 per cent of the income you regard as “meine?” 
A. Yes. 

Q. And “meine” is the German word for “mine?” A. 
Yes, definitely. \ 

Q. Whose were the other 80 per cent? A/The other 
80 per cent had to be accounted for with my sister. 

Q. And that accounting was to take place when your 
parents were dead? A Yes, as it is stipulated in the 
last wilL 

Q. Who owns the other 80 percent until that event 
should take place? A I could really dispose of them. “ 
Q. Whose were they? A They were mine, of course. 
Q. 80 per cent is yours, but you are still waiting for 
“my 20 per cent?” A. You are mixing up an accounting 
figure with the actual income and ownership. You can’t 
throw those two things together. t 

961 Q. Did you ever tell any agency in. the year 1942 
that your father had a usufruct? 


Mr. Ingoldsby: I object. The question is much too broad, 
“Did you ever tell any agency.” I think if he intends to 
impeach the witness, he should establish— 

The Court: If he has any recollection of it, he may 
answer. 


The Witness: Should I answer the question? 
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By Mr. Burling: 

Q. Yes. A. I don’t recollect that 

Q. Yon were questioned by the Miami hearing board 
on this matter, were you not? A. Yes. I don’t recollect 
any details. 

Q. Was this question asked you, and did you give this 
answer, at page 94: ‘‘Why did you want the total of this 
1,250,000 in gold to be vested in the name of this corpo¬ 
ration? 

“Answer: Because I wanted it—you see, I spoke about 
this usufruct, about this income, this 80 per cent, the usu¬ 
fruct agreement. My father was entitled to part of the 
income, and I knew I would not keep this gold because it 
was only gold temporarily. I knew I would acquire stock 
of some corporation, and that is the-reason that every¬ 
thing was put over into this corporation’s name.” 

Is that correct? A. Yes. 

962 Q. So in 1942 you stated that your father was 
entitled to part of the income. A. Pardon me, that 
refers to 1934 or ’5. 

Q. You were being questioned— A. About the gold, 
in connection with the gold. 

Q. You were being questioned in 1942. A. In connec¬ 
tion with the gold. 

Q. The transaction that you testified to in ’42, “My 
father was entitled to part of the income.” A. At this 
time of the gold, yes. 

Q. Your father was entitled to it, yes. A. It was the 
gift agreement, certainly. 

Q. That is, he had title to part of the income, is that 
right? A. He could, if he so wanted, before he waived, re¬ 
store up to 80 per cent of the income, yes. 

Q. You did not say in your gold case affidavit, did you, 
anything to the effect that you were to have full use of 
a hundred per cent of the income unless your father were 
to demand a part of the income? You did not say a word 
about that in that affidavit, did you? A. That is a gift 
agreement, I did not explain the stipulations of the gift 
agreement. 
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Q. There is nothing that appeared in the face of 

963 the gift agreement that indicates that your father 
is not to have an immediate usufruct, and immedi¬ 
ately to have 80 per cent of the income, is there! A. I 
can’t read that out of the gift agreement It means that 
he has— 

Q. There is not a word in it that indicates, is there, on 
the face of the instrument, that your father was to receive 
the income only if he demanded it, and that if he did not, 
yon were to have the right to a hundred per cent? A. No, 
you have to—the instrument is not quite clear on the point, 
hut it stipulates what has to be done about those 80 per 
cent, and it therefore indicates that my father never 
wanted to draw anything. 

Q. It does not indicate on its face, does it? A. Cer¬ 
tainly. Otherwise, all those prohibitions would not be in it. 

Q. Do you now testify that from the face of the gift 
agreement one can see that you had a right to a hundred 
per cent of the income unless your father should make a 
demand? ~ A. You are speaking about the face of the gift 
agreement. What do you mean by that? 

Q. What the words say, the text. A. It is not only 
what the text says, but what the text implies, and what 
the intention of the parties is, all those factors have to be 
taken together. 

Q. My point now is that in your affidavit you did not 
say a word about the fact that you had the right 

964 to a hundred per cent of the income unless your 
father demanded 80 per cent, and you then replied, 

“The District Court could not tell that from the gift 
agreement.” I now say they could not, because there is 
nothing on the face of the agreement that spells that out. 
Now, do you agree with me? A. I did not interpret the 
gift agreement to any American authorities. 

Q. Yes, but you did say that you had mere legal title 
plus 20 per cent of the dividends and interest, did you 
not? A. That is what the lawyers explained to me. 


I 


.644 


Q. Now you say you understood on October 5,1931, that 
you were to have a right to a hundred per cent of the in¬ 
come unless your father made a demand, is that right? 
A. .1 didn’t say that, on October—which date? 

Q. October 5, ’31. A. October 5, ^l, you mean that 
is the date of the gift agreement? 

Q. Yes. A. What did I say, sir? 

Q. I wasn’t there. I am asking you what you said was 
said there. Is it not true that you have testified before 
that you and your father agreed that you were to have 
the right to a hundred per cent of the income subject to 
an accounting at his death, unless he made a de- 
965 - mand for 80 per cent of the income? A. I said 
this morning that, when you spoke about the in¬ 
come and income payments, that I, of course, had to pay 
the entire income as long as it— 

Q. Will you please answer my question, Mr. von Opel? 
A. I didn’t quite get it. 

Q. Did you not say this morning, or yesterday, that you 
and your father agreed that you were to have all of the 
income subject to an accounting at your father’s death, 
and subject also to his right to demand up to 80 per cent 
of the income? A. That is what is stipulated in the con¬ 
tract, yes. 

Q. That is certainly not the terms of the contract. But 
did you say that that was agreed between you and your 
father? A. I said that there was no paragraph in the 
contract preventing me from using the entire income. 

Q. But you did not see fit in making out your gold case 
affidavit to say a word which indicated that you had the 
right to use the entire income. A. I only gave the gift 
contract to the lawyers. 

Q. You did not say that you had the right to the en¬ 
tire income, did you?. A. And it is not so stipulated in the 
gift contract. It is only implied. 

Q. You did not say that it is implied. You said, did you 
not, “Before accepting, however, I protested to my father 



against the insertion of the restriction, the reserva- 

966 tion of usufruct,” etcetera, “which left me with a 
mere legal title plus 20 per cent of the dividends and 

interest. My father, however, insisted on these terms.” 
A. Yes, he wanted an accounting with my sister. 

Q. But will you not agree that any reasonable and fair- 
minded man would read this as a statement by you that 
all you had as a beneficial interest was 20 per cent of the 
income? A. That is what it stipulated in the contract, 
that I have to account with my sister for 80 per cent of 
it 

Q. After your father’s death? A. The gift contract 
does not mention a single line how and when I have to pay 
my father. If he had wanted an income, there certainly 
would be a specific stipulation that I would have to account 
for him at the end of each business year, and that he then 
within four or six weeks would have to ask for payment. 
Nothing of this sort is in the contract. 

Q. You knew, did you not, that also filed on behalf of 
the plaintiff here in this gold case was an affidavit by 
Wronker-Flatow? A. I think so. 

Q. You read it before it was filed, did you not? A. I 
don’t think so. 

Q. Did you ever hear the expression “Consortium 0”? 
A. What is it, please? 

967 Q. Did you ever hear the expression, “Consortium 
0”? A. I think that was used in connection with some 

loan by the Adler Bank. 

Q. Is it not the fact that quite large accounts were car¬ 
ried in the books of Uebersee under the heading Consortium 
0? A. At what time, Mr. Burling? 

Q. I don’t know, at any time, so far as you know. A. 
That is possible. s 

Q. To the best of your knowledge, were there accounts 
for Consortium 0, or weren’t there? A. That is possible. 

Q. Of course it is possible, it is possible that I had an 
account in this book. A. I don’t remember the books of 
Uebersee, any phase of it. 
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Q; The name Opel begins with the letter “o”, does it not? 
A. Yes. 

Mr. Burling: I ask that a photostat of the Ansland 
Verwaltungs-Conti Conto Corrent, which we translate “For¬ 
eign Management Accounts—Current Accounts” be marked 
for identification as one number, and then the sheet A, B, C, 
etc. 

(Accordingly, the above-referred to documents were 
marked Defendant's Exhibit 49A through J, inclusive, for 
identification.) 

968 By Mr. Burling: 

Q. What does the word “Consortium” mean in 
German? A. It is a German word. 

Q. What does it mean? A. You mean in English? 

Q. No, as used in German, what does it mean? A. The 
English translation— 

Q. Were the books of Uebersee kept in English? A. No. 
If you are asking me to explain what the word means— 

Q. That is right, please do. A. Pm not quite clear on 
this point. I think this name was used by Adler Bank. 

Q. Just in general, if you read the word “Consortium” 
in a German book, what would it mean to you? A. Mostly 
it means large assembly of people. 

Q. Does it not mean syndicate? A. A bank might use 
it in this way. 

Mr. Burling: I ask the plaintiffs to concede. 

Mr. Gallagher: No objection. 

Mr. Burling: I offer in evidence Defendant's Exhibit 
49-A through J, which are photostats of what in English 
is a book called “Foreign Management Accounts-Current 
account” 
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(The documents above referred to, heretofore identified 
as Defendant’s Exhibit 49-A through J, inclusive, were 
received in evidence,) 

969 By Mr. Burling: 

Q. I ask you to hold that and then to look at page 
16. In your years of business experience you understand 
simple bookkeeping, do you not? A. Not this kind of book¬ 
keeping. It is rather complicated and old-fashioned. 

Q. Would you look at page 16 and see if there is not, 
if there was not credited to Consortium 0, between Septem¬ 
ber 12,1932, and September 30,1934, dollar amounts equal¬ 
ing $2,613,840.21? A. Which entry is it on this page? 

Q. I will ask my accountant. (The entry was pointed out 
to the witness by Mr. Baum.) A. You spoke about ’32? 

Q. Between the years ’32 and ’34. A. Yes, every year 
a different entry. 

Q. Is not the total the figure I gave you? A. I don’t 
think that one can total all the years. It must have been 
the total of ’34. 

Q. All right, that settles that. Does that not indicate 
that in the year 1934 Consortium 0 was credited $2,613,- 
840.21? A. And also debited at the same time, if I under¬ 
stood it correctly. Isn’t that just an offset account? 

Q. Will you show me what the withdrawals are? 

970 A. I don’t understand it. I would have to ask a 
bookkeeper. 

Q. Is it not the fact, Mr. von Opel, that Consortium O 
is the code name for the 80 per cent of the income which 
was credited on Uebersee’s books to your father, or your 
father and mother under the heading Consortium O? A. 
How can there be an income of 2.6 million. No, you are 
entirely mistaken. 

Q. Could there not have been over a period of three 
years? A. I think that this name was used in the begin¬ 
ning before Frima was formed. 
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Q. What was it used fort A. Just as a name, an ac¬ 
count name. 

Q. An account name for what? Apparently I made an 
accounting mistake, myself. Is it not true, Mr. von Opel, 
that Consortium 0 represents that part of the principal 
which was reserved under the usufruct provisions of the 
gift agreement? A. Definitely not. It’s fully out of the 
question. 

Q. And what, to the best of your knowledge and belief, 
did the account represent? A. It was just an account 
name or number. Some banks use numbers, other banks 
use names. 

Q. Do you think the words Consortium 0 were 
971 selected by whimsy? A. I do not know who put that 
name into it; I didn’t do it? 

Q. You have no explanation at all to offer as to what 
this item on the books is of the plaintiff? A. I have to 
look it over. As far as I could see, it is an offset item, 
debited and credited. 

The original is in the possession of your counsel. 
Will you agree to do so tonight, please? A. Yes, I will 
be pleased to do that 

Q. Is any person, so far as you know, who is familiar 
with the books and records—that is, who kept the books 
and records of the plaintiff corporation—going to testify 
in this case? A. The bookkeeper is in Switzerland, Mr. 
Gaeng. 

Q. Will you answer my question, sir? 

Mr. Gallagher: Just a moment. Your Honor, we will 
advise the Government at this time that we have a Swiss 
accountant who is going to testify with regard to the books. 

Mr. Burling: May I inquire of counsel if this Swiss ac¬ 
countant has kept the books? 

Mr. Gallagher: No, but he has studied all the books, and 
he will be able to explain any discrepancies or inaccuracies. 
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Mr. Burling: I am not inquiring as to discrepan- 
972 cies or inaccuracies, I want to know what the Con¬ 
sortium 0 account was. I will ask the witness. 

By Mr. Burling: 

Q. Is any witness going to testify here, so far as you 
know, who will be in a position to testify of his own knowl¬ 
edge as to what Consortium 0 represents in the accounts t 
A. We can find out every detail you like, Mr. Burling. 

Q. I want to know if anybody is going to testify to that 
under oath. A. I don’t know what my lawyers intend to 
do. 

Q. You have been working with them daily, and often 
nightly for weeks, have you nott A. Yes. 

Mr. Ingoldsby: We will certainly agree that the account¬ 
ant is going to testify, and he will be able to identify the 
account. 

Mr. Burling: I can identify the account myself, if Your 
Honor please. I am trying to establish that the plaintiff 
corporation is failing to bring any witness whomsoever 
who can tell us what Consortium 0 means. 

Mr. Ingoldsby: I do not happen to know offhand, but as 
soon as I find out, we will certainly agree. 

Mr. Burling (Handing document to the Clerk): May 
this be marked. 

. 973 (Accordingly, a photostat copy of a document 
signed Overseas Finance Corporation, dated Novem¬ 
ber 27,1935, was marked Defendant’s Exhibit 50 for iden¬ 
tification.) 

Mr. Burling: I ask for a concession as to Defendant’s 
Exhibit 50-A, which is a photostat of a document signed 
Overseas Finance Corporation, dated November 27, 1935, 
taken from the books and records of the plaintiff. 

Mr. Gallagher: Yes. 
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By Mr. Burling: 

Q. I show you 50-A and ask you if you have ever seen 
that. That is a letter from the Overseas Finance Corpo¬ 
ration, is it not, to the Swiss Federal Banking Commission 
in Berne? A. Yes. 

Q. And does it not recite in numbered paragraph one, 
“The entire capital of our company comes from a single 
group which also has a controlling interest in the capital 
stock”? A. Yes. 

Q. Will you identify the members of the single group 
therein referred to? A. That was I, myself. 

Q. Now this time you are a group, is that it? A. Yes, 
in banking terms this word is very often used. 

Q. It did not mean the Opel family? A. No, sir, it 
definitely did not. 

Q. Going back to October, 1931, you sailed on the 
974 Europa, did you not? A. Yes. 

Q. And you know, do you not, that your father 
made a long-distance telephone call to John Thomas Smith 
the 8th of October, that is, the day after the Europa left 
Bremerhaven? A. I don’t know, it’s possible. 

Mr. Burling: Will you mark this, please (handing the 
Clerk a document). 

(Accordingly, the document above referred to, a tele¬ 
gram signed Wilhelm von Opel, was marked Defendant’s 
Exhibit No. 51 for identification.) 

By Mr. Burling: 

Q. I will read you a telegram, the genuineness of which 
has been admitted by the plaintiff. 

“John Thomas Smith”—and then the cable address of 
General Motors, New* York. “Unless advised otherwise, 
telephone you the 8th 10 a. m. New York Standard Time.” 
—Signed, “Wilhelm von OpeL” 


Does that refresh your recollection us to whether you 
ever heard that your father had called Smith while you 
were at sea? A. There was an exchange of wires around 
this time. This telephone call I don’t remember. I was at 
sea, as you say. 

Q. Did either Smith or your father ever teH you what 
the substance of this telephone call was? A. I don’t re¬ 
member. It must have some reference to those 600 

975 Opel shares. At the time, as you know, we tried to 
get General Motors to put a gold clause into the 

escrow agreement, and my father assisted me in this en¬ 
deavor. 

Q. And you landed in New York on the 13th, is that 
right? A. Yes—I am not sure of the date—13th, 14th, 
around this time. 

Q. And you first went to the National City Bank, as you 
testified? A. Yes. 

Q. And then you went and talked with John Thomas 
Smith and asked for a gold clause to be put in the escrow 
agreement? A. Yes, some safety against the devaluation. 

Q. You did not tell Mr. Smith, did you, at this time, about 
the gift? A. No, I thought so previously, but now I find 
out through this wire from the bank that it was not Gen¬ 
eral Motors but the National City Bank. I asked about 
technicalities. 

Q. On October 17 you put the shares to General Motors? 
A. Yes, I did. 

Q. And that was under the power of attorney which we 
have previously discussed? A. Yes, sir. 

976 Q. Then is it true that you opened a series of ac¬ 
counts on October 19 with the City Bank Farmers 

Trust Company? A. A series of accounts? I don’t re¬ 
member that 

Q. Or else one account broken down into various sub¬ 
accounts? A. Oh, that was much later, Mr. Burling. It 
was not at this date. You spoke about October 20 or so. 
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It was done a few days later. I guess it was around Octo¬ 
ber 28, if I am not mistaken. . 

Q. Will you examine plaintiff’s 17 and see if that re¬ 
freshes your recollection as to when you opened an account 
or series of accounts at the City Bank Farmers Trust Com¬ 
pany? I gave you the wrong exhibit number, I am sorry; 
it is plaintiff’s 70. That is your signature at the bottom, 
is it not? A. Yes, sir. 

Q. Will you examine the date of that? A. October 19. 

Q. Does that refresh your recollection as to when you 
opened the accounts? A. Yes. But that was secondary 
accounts, it was not yet the transfer account. 

Q. Now, is it true that whenever these were opened one 
account was called Fritz von Opel main account principal? 
Do you recall? A. Yes. 

977 Q. And one account was called Fritz von Opel 
special income account? A. Yes. 

Q. And is it not true that instructions were given the 
bank that income on any securities which were deposited 
in these accounts was to go 80 per cent into the principal 
account and 20 per cent into the Fritz von Opel special 
income account? A. For accounting purposes, yes. May 
I say, this date, October 19, does not refer to the opening 
of an account. It is kind of an increment in case an ac¬ 
count should be opened. The date on here is November 6, 
1931. 

Q. You could not have opened it on November 6, 1931, 
could you? A. That was the date. 

Q. You did not open that account on November 6, 1931, 
did you? A. That is apparently the date at which this 
* instruction— 

Q. But you did not give the instruction on that date, 
did you? A. As I tried to tell you, the first account as to 
my best recollection was opened around October 28. 

Q. At any rate, this date in November is clearly wrong, 
is it not? A. I don’t know. 

i 
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978 Q. You could not have given instructions in the 
New York Bank on November 6, could you! A. I 

think this page does not bear my signature. 

Q. I just say you did not do anything at the City Bank 
Farmers Trust Company on November 6, did you? A. I 
think that was filled in by the bank. 

Q. Won’t you answer my question, please? A. I didn’t 
do it, I don’t think so. 

Q. You could not have done it on that date. A. No, I 
was not there. 

The Court: Have you about finished that subject? 

Mr. Burling: If I could ask about two more questions, 
I will be through with these accounts entirely. 

By Mr. Burling: 

Q. Did you not instruct the bank at this time to prepare 
duplicate statements on the main account, one of which 
was to be sent to your father, and one of which was to be 
sent to you? A. In regard to the income, yes. May I ex¬ 
plain this matter a little further. 

Q. Yes. A. The payments from General Motors in re¬ 
turn for the sale of this 600 Opel shares went into an ac¬ 
count for Wilhelm von Opel, which I had opened with the 
second additional power of attorney. This money 

979 remained—let’s try to put it this way: I gave in¬ 
structions already on October 1928 that everything 

which later on in the middle or the end of October should 
come into this account should immediately be transferred 
to my own account. So I do not understand, as there was 
no money available at the time, how an account could have 
been opened on October 19. There must be some mistake. 
The transfer to my account took place after November 16, 
1931. 

Q. In any event, with regard to the main account you 
executed an instrument, did you not, authorizing the bank 
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to follow any and all written instructions given the bank 
by your father, Wilhelm von Opel, for the disposition of 
any of the securities deposited. A. Pardon me, from which 
power of attorney are you reading f 

Q. Did you not sign an instrument handed to the City 
Bank Farmers Trust Company in which you say, “I hereby 
authorize and request you to follow any and all written 
instructions given by Wilhelm von Opel in respect of the 
sale or exchange or other disposition of any or all of the 
securities which you as custodian or otherwise now or in 
the future may hold for my account,” etcetera, “Very truly 
yours, Fritz von Opel.” 

Mr. Ingoldsbv: May I ask whether or not you are read¬ 
ing from a bank form or from something prepared by 
Fritz von Opelf 

980 Mr. Burling: You may inquire, Counsel. 

Mr. Ingoldsby: That is what I am inquiring. 

Mr. Burling: If you will consult documents which have 
been at your disposal for months, you will find the answer 
to your question. 

Mr. Ingoldsby: I have had so many documents at my dis¬ 
posal for so many months— 

The Court: He may look at it 

Mr. Burling: I have no more questions, Your Honor, on 
this topic. 

The Court: Did you want to know if he signed this? 

Mr. Burling: Yes. (To the Witness) Did you sign this? 
• The Witness: That is my signature, yes. 

The Court: Tomorrow morning at ten o’clock. 

(Accordingly, at 4:30 p. m. the trial was adjourned until 
10 o’clock the following morning, Friday, December 17, 
1948.) . 

• • • • • 
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Proceedings 

983 Mr. Burling: May I proceed, Your Honor! 

The Court: Yes. 

Mr. Burling: I ask Your Honor to take notice, at 
Volume 83, Federal (2d), 225, the case of Uebersee Finanz- 
Korporation against Rosen, et aL, which was decided— 

I am sorry, Your Honor, I have forgotten the date. 

The Court: April 6, 1936. 

Mr. Burling: Thank you. And thereafter, as appears 
from 298 U. S. at 679, Uebersee Finanz-Korporation peti¬ 
tioned for certiorari to the Supreme Court, and the Su¬ 
preme Court denied the petition on May 25, 1936. 

I have sent for a copy of the petition for certiorari, if 
Your Honor please. I don’t have it available at the mo¬ 
ment. 

The Court: All right 

Whereupon, Fritz von Opel returned to the witness and 
was examined and testified further as follows: 

Cross Examination (Resumed) 

By Mr. Burling: 

Q. As a result of your negotiations with the General 
Motors officials, in October, 1931, you received payment for 
the Opel shares partly in cash and partly in stock 

984 of General Motors! Is that right! A. Yes, sir. 

Q. And the General Motors shares were deposited 
with the City Bank Farmers Trust Company! A. Yes. 

Q. And you instructed the bank to hold these shares sub¬ 
ject to your father’s further instructions, did you not! 

Do you recall, Mr. von Opel! A. They were to be 
treated under the escrow agreement between General 
Motors and my father. 
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Q. No; I am talking about the General Motors shares 
you received in payment for the Opel shares. A. They 
were received on an account of my father; and, after two 
days, transferred to my own account. 

Q. But at any rate, when they were first received, you 
instructed the City Bank Farmers Trust Company to hold 
the shares subject to your father’s instructions? Is that 
not right? A. Certainly, because there was no other way— 

Q. Thank you. Then that is right? A. Yes. 

. Q. Will you look at Defendant’s Exhibit 52 and state 
whether that is not a document signed by you? A. Yes, 
certainly. . 

Mr. Burling: I offer it in evidence. 

985 (The document referred to was marked and re¬ 
ceived in evidence as Defendant’s Exhibit 52.) 

The Witness: That was the purpose of this power of 
attorney of my father, to simplify matters. 

By Mr. Burling: 

Q. I again ask you not to volunteer. Just answer my 
questions, please. 

And on October 21 your father instructed the National 
City Bank, or informed the National City Bank that you 
were authorized to do certain things with the General 
Motors shares and the cash. Is that not right? Al. Yes. 
There was some exchange of wires, and a second power 
of attorney was given to me, which is not yet a definite 
one. 

Q. I ask you to examine Defendant’s Exhibit 53 and 
state whether that is not a wire giving you additional 
powers? A. That is more or less a repetition, as I re¬ 
member, of the first power. 

Q. But you recognize this as a power of attorney given 
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to you! A. Yes; I think more or less a repetition of the 
first one. 

Q. It was a cable received on October 21? Isn’t 

986 that so? A. It is addressed to the bank, yes. 

Q. And this power of attorney limited your power 
to withdraw the shares, or the securities, so that you could 
withdraw securities only if you replaced them with the 
purchase price or with other securities? Is that right?' 
A. Yes; I told you it was just a repetition of the first 
power. 

Q. Is that right, Mr. von Opel?—on October 21 your 
power of attorney given by your father was limited so that 
you could withdraw securities only if you replaced them 
with other securities or with the price? A. Yes. 

Q. You did not at this time get a full power of attorney? 
A. No. I got the full power on October 24. 

Q. On October 24? A. Yes. 

Mr. Burling: I offer Defendant’s Exhibit 53 in evidence. 

(The document referred to was marked and received in 
evidence as Defendant’s Exhibit 53.) 

Mr. Burling: I ask that a group of twenty photostatic 
pages be marked as one exhibit, please. 

By Mr. Burling: 

Q. After you received the full power of attorney, 

987 you transferred the cash from the National City 
Bank to the City Bank Farmers Trust Company? 

Is that correct? A. Not quite, Mr. Burling. I received 
the full power of attorney on October 24, and I instructed 
the National City Bank Farmers Trust that if General 
Motors would make payment, those payments would have 
to come in between November 16 and November 24; that 
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those payments should then immediately, these future pay¬ 
ments, be transferred to my own account. 

Q. Then at some point there was a transfer to the City 
Bank Farmers Trust Company? Is that correct? A. I 
gave this order about three weeks ahead of the time when 
the proceeds were received. 

Q. Wasn’t the account transferred to the City Bank 
Farmers Trust Company? A. You mean, were the pro¬ 
ceeds paid? .v 

Q. The entire account, was it not transferred? A. There 
was no account yet, because payments were not made be¬ 
fore November 16. 

Q. All right. At some point the account was opened at 
the City Bank Farmers Trust Company? Is that correct? 
A. At which point do you mean? 

Q. When did you open an account with the City Bank 
Farmers Trust Company? A. It must have been around 
the same time. 

988 Q. When was that, please? Will you fix the date? 

A. I think I gave the order on October 28, if I am 
not mistaken. 

Q. All right, sir. A. And it had to do with those future 
proceeds. 

Q. And you gave instructions, did you not, that one- 
fifth of the income was to be deposited in one account, and 
four-fifths in another account? Isn’t that true? A. No, 
that is not correct. 

Q. Well, what instructions did you give? A. That one- 
fifth had to be set aside for me, but no disposition was to 
take place with the remaining four-fifths. They were not 
separated. They were kept in the account. Only one-fifth 
was separated for myself. 

Q. One-fifth was set aside for you, and the remaining 
four-fifths remained in another account? Is that right? 
A. No—remained in the main account. They were not 
taken out of tins account 
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Q. Well, did you not instruct the City Bank Farmers 
Trust Company in the following words?— 

“On the 6th day of each month transfer 20 per cent of 
income collected to Fritz von Opel Special Account Cus¬ 
todian, with advice to him, and 80 per cent to principal 
main account, duplicate statements of main account to go 
to Wilhelm von Opel, Wiesbaden, Steubenstrasse 34.” 

989 A. I think you left out part of the statement, be¬ 
cause you began to say something about proceeds, 

and then you continued to say something about account¬ 
ings. 

Q. Did you give these special instructions?— 

“On the 6th day of each month transfer 20 per cent of 
income collected to Fritz von Opel Special Account Cus¬ 
todian with advice to him, and 80 per cent to principal 
main account, duplicate statements of main account to go 
to Wilhelm von Opel, Wiesbaden, Steubenstrasse 34”? 

A. I don’t understand the words “advice to him”. 

Mr. Ingoldsby: If Your Honor please, may the witness 
see the entire document, so that the portion is not read 
out of its context? 

The Court: He has a right to see the document he is 
reading from. 

By Mr. Burling: 

Q. I show you Plaintiff’s Exhibit 70, and call your at¬ 
tention to some words under the printed heading “Special 
Instructions”. A. Yes; that is exactly what I said. 

Q. Thank you. A. The 20 per cent set aside for me— 
Q. Thank you, Mr. von Opel; that is what I want 

990 to know. 

When you gave those instructions, it was your 
understanding, wasn’t it, that your father had given you 
all his interest in the Opel shares? He had given it away? 
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He didn’t have any ownership or title in the Opel shares? 
A. Definitely not, bnt— 

Q. All right. A. Bnt he had certain rights 

Q. Bnt he didn’t have any definite title? A. Title— 
definitely not, no. 

Q. Did yonr father ever tell yon that on October 21 he 
had a conference with Mr. Mooney? A. I heard about it 
later, yes. 

Q. He told yon that when yon got back to Wiesbaden? 
Isn’t that right? A. Yes, and I think— 

Q. Thank yon. And yon knew Mooney was the president 
of General Motors Export Corporation? A. Yes. 

Q. And yon knew that Mooney had direct personal re¬ 
sponsibility for General Motors’ dealings with Adam Opel 
A. G.? Isn’t that right? A. Only on a management basis. 
He had nothing to do with this financial dealing. 

Q. No; bnt Mooney was the General Motors man 
991 who was in charge of the Opel operation? A. Of 
the operations, yes. 

Q. Now, did yonr father at any time tell yon that in the 
course of a conversation with he had with Mooney, that 
in the course of this conversation he told Mooney that he, 
Wilhelm von Opel, would be willing to retain his interest 
in Adam Opel A. G. and to agree to hold his share until 
January 1, 1936, on condition that it be agreed that pay¬ 
ment be made in gold rather than in marks? 

Did he tell yon that? A. I came to New York— 

Q. Did he tell yon that, sir? A. Yes, I knew about that, 
sir. 

Q. Did he tell yon he had said that to Mooney? A. Yon 
can’t put it that this way. 

Q. Well, he either did or did not tell yon that. Which 
is it? A. I heard about it first from John Thomas Smith. 

Q. I want to know if yonr father told yon he had that 
conversation with Mooney. 
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Mr. Gallagher: Will you make the time a little more 
definite, Mr. Burling? 

Mr. Burling: When he returned to Wiesbaden. 

The Witness: I think this matter was discussed. 

By Mr. Burling: 

992 Q. Thank you. So he did tell you he had this 
conversation with Mooney? A. And other people 

with General Motors. 

Q. Fine—including Mooney? A. Including Mr. Mooney, 
yes. 

Q. Thank you. On October 22,1931, did you have a con¬ 
versation with John Thomas Smith? A. I had several 
conversations in those days. I don’t remember each single 
one. 

Q. You had known Mr. Smith since 1928, had you not? 
A. Yes. 

Q. You were well acquainted with him? A. Yes. And 
I had several conversations with him on those days. To 
which one do you refer, Mr. Burling? 

Q. To the conversation of October 22nd. You know you 
had a conversation with him around that time; is that cor¬ 
rect? A. As I told you, several conversations. 

Q. Thank you. And in the course of one of these, did 
Mr. Smith tell you that your father had communicated 
with him and said he would be willing to hold his Ope! 
shares for a little more than five additional years, if Gen¬ 
eral Motors would insert a gold clause in the escrow agree¬ 
ment? A. Yes. 

Q. When Smith told you this, on or about October 

993 22nd, did you tell him that that was impossible, be¬ 
cause your father had already given away all his 

Opel shares? A. No, I didn’t tell him so. And I had my 
reasons, as I explained to you yesterday. I had asked that 
my father would keep his secret 


662 


Q. So you were dealing with Smith— A. Under the 
power of attorney, yes. 

Q. And you knew that your father had told Smith that 
he, Wilhelm, would be willing to hold his, Wilhelm’s shares, 
even though Wilhelm didn’t have any shares to hold? A. 
I acted under the power of attorney at the time, and the 
escrow agreement still stood between my father and Gen¬ 
eral Motors. 

Q. Well, will you explain how your father could offer 
to hold his shares on October 22nd, if he gave away the last 
share he had on October 5? A. He wanted to assist me 
in getting a gold danse. 

Q. So he, Wilhelm, offered to hold onto shares which 
he had already given away. Is that your testimony? A. 
No, Mr. Burling, that is not my testimony. You must read 
this wire, and you will see from this wire that he left it 
to me to make the decision. 

Q. But the negotiations between your father on the one 
hand, and Mooney and Smith for General Motors for the 
other, looked to your father’s retention of Opel 
994 shares? Isn’t that so? A. General Motors was im¬ 
mensely interested in keeping at least 5 per cent 
away from a sale, yes. 

Q. And, again, for perhaps the one hundredth time, I 
implore you to answer my questions. 

Isn’t it true there was a negotiation carried on, while 
you were in New York, between General Motors on the one 
hand and your father on the other, whereby your father 
was offering to hold, to keep in his hands, the Opel shares, 
even though you testify now he had given them away on 
the 5th? A. The decision was left to me. 

Q. Will you please answer my question? Isn’t that the 
situation? A. No, that is not the situation, Mr. Burling. 

Q. Well, you have just testified, haven’t you, that you 
knew your father had communicated with John Thomas 
Smith, offering to hold his, your fathers shares? A. 
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That was only a way of speaking. I was acting on the 
power of attorney. 

Q. I am not asking you how you were acting. Your 
father offered to hold his shares, didn’t he? A. No; you 
imply something that isn’t in it. 

Q. Wait a minute. Didn’t you testify a moment ago 
that Smith told you your father had offered to hold his 
shares for five additional years, in return for a gold 

995 clause? A. The shares mentioned in the escrow 
agreement 

Q. Did you or did you not? A. You are implying some¬ 
thing that is not in it 

Q. Didn’t you testify just a minute or two ago—and 
please answer my question— 1 

Didn’t you testify that Smith told you that your father 
had offered to hold his, Wilhelm von Opel’s shares, for 
five additional years? A. You must take the entire— 

Q. Did you or not so testify, sir? A. I did not testify 
that these shares were my father’s shares. 

Q. I didn’t ask you that. Didn’t you testify your father 
offered to hold his shares? A. No. He left it to me. 

Q. Oh, Mr. von Opel. Really you can answer my ques¬ 
tion. A. I can’t answer this question. You are implying 
something which isn’t in it. 

Q. Whether or not I am implying something, or what 
inference should be drawn from this transaction, is a mat¬ 
ter for His Honor, after argument by counsel. I just want 
to know now what the facts are. 

The Court: I understood him to say, Mr. Burling—and 
it can be correctly by any of you if you want to—I 

996 understood him to say that Mr. Smith told him 
around about that time that his father had said he 

would hold it a certain period of time if he could get the 
gold clause written into it. I understood him to say that. 

Mr. Burling: Thank you, Your Honor. That is my under¬ 
standing also, and I will go on without laboring it. 
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The Court: If it is something different, Mr. Gallagher 
can bring it out 

Mr. Burling: Yes; thank you. Your Honor. 

By Mr. Burling: 

Q. Now, after Mr. Smith told you this, you sent your 
father a wire dealing with this subject, did you not? A. 
That is possible. 

Q. Do you remember what you said in that wire? A. 
No, I don’t 

• • • • • 

1009 Q. Now, did you have a conversation with Mr. 
Smith about an offer which your father made to 

hold his shares, in return for a gold clause? A. Yes, 
sir. 

Q. Will you state, as best you can remember, what you 
said to Smith and what Smith said to you? A. He told 
me about this exchange of wires, and, if I remember cor¬ 
rectly, about this telephone call. 

And I told him that my termination of the contract made 
on October 17 would stand. 

Q. You did? A. Yes. 

Q. You did not tell him you would have to go back to 
Wiesbaden and talk to your father about it? A. No, 
definitely not 

Q. You are sure of that? A. It just meant send- 

1010 ing a wire to my father telling him I would come to 
discuss it with him; that I had told Mr. Smith there 

was no way of getting this termination reversed. 

Q. You are sure of that? You are sure you did not tell 
Smith that you would have to go back to Wiesbaden and 
discuss the problem with your father? A. Mr. Smith sug¬ 
gested that— 

Q. But are you sure you told him you would not do that? 
A. I am sure I told him the termination would stand. 
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Q. By the way, you know Mr. Smith is dead, do you not! 
A. I heard so about six weeks ago, yes. 

Q. Now, you knew, did you not, that Mr. Smith on Octo¬ 
ber 30 wired your father—and I am reading from Defen¬ 
dant's Exhibit 7. 

You saw this wire! A. I have seen it later, yes. 

Q. Didn't you see it when Mr. Smith sent it! A. No. 

Mr. Burling: If your Honor please, this is already in 
evidence. It is a cable— 

“Wilhelm von Opel, Wiesbaden, Germany. 

“Your proposition in regard to one-half acceptable to 
us. Stop. 

“Your son Fritz thinks he would like to confer with you 
about it further. Stop. 

1011 “Sailing Europa, in Wiesbaden November 9." 

By Mr. Burling: 

Q. Did you tell Smith you would like to confer further 
with your father about his proposition! A. I told Mr. 
Smith I would explain to my father why I had cancelled, 
and why I would stick to it. 

Q. Well, now, will you answer— A. And I further told 
him it was a ridiculous and silly proposition. 

Q. But you did not tell him you wanted to confer further 
with your father about it! A. No, definitely not. 

But I also say that Mr. Smith still hoped the deal could 
be made. They were all very much interested in keeping 
my father in the corporation. 

Mr. Burling: I would like at this time, if your Honor 
please, to read Defendant's Exhibit 6, which is already in 
evidence. It is an incoming radiogram from Wiesbaden, 
addressed— 

“Mr. Sloan, General Motors, New York City. 

“Would like confirm position covered with Mr. Mooney. 
Stop. Personally would gladly continue connection and 
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seriously believe more in your interest regarding business 
here that I hold Opel stock than G. M. stock. Stop. Pro¬ 
pose following basis: Quote: ‘I keep fifty percent 

1012 of my Opel stock until at least January first 1936. 
Stop. Having right to ask you then to purchase my 

stock at rate of Reichsmark* ”— 

The Witness: Twenty-six thousand five hundred. 

Mr. Burling: Thank you. The word seems to be in 
German— 

“ ‘per share as provided in present agreement regarding 
stock. Stop. However you guaranteeing currency to the 
effect that the amount payable to me on January first 1936 
is not less than goldmark 26,500 per share on local basis 
of one goldmark being equal to one two thousand nine 
hundred seventieth of one kilogram fine gold. Stop. For 
explanation quote should I sell to you today I would re¬ 
ceive about same amount now as I ask you to guarantee 
per January first 1936.* Unquote. Should you at any time 
before January first 1936 decide to reduce stock capital of 
Opel such reduction should not affect total amount payable 
to me in case you purchase mo, m-o stock”— 

I guess that is “my”— 

“Stop- My son Fritz is authorized conclude on this basis. 
Kindest regards. 

‘‘Wilhelm von Opel.” 

And the date of that is October 23,1931. 

By Mr. Burling: 

1013 Q. Did Mr. Smith show you this cable I have just 
read? A. It is possible he mentioned it 

Q. Did he show it to you? A. I can’t recollect. It is 
possible. 

Q. And did you in fact sail on the Europa, did you not, 
back to Germany? A. Shortly thereafter, yes, sir; I think 
around October 30. 

Q. And Mr. Smith went with you to talk to vour father, 



667 



didn’t he? A. I don’t know whether he went on the same 
boat. It is possible. 

Mr. Burling: I offer in evidence a certified copy of por¬ 
tions of the manifest of the Steamship Europe, which sailed 
from the Port of New York, October 31, 1931, in so far as 
it relates to Fritz von Opel and John Thomas Smith, the 
original of which is contained in the records of the Im¬ 
migration and Naturalization Service. 

Mr. Gallagher: No objection. 

(The document referred to was marked and received in 
evidence as Defendant’s Exhibit 57.) 

By Mr. Burling: 

Q. Will you examine the second sheet of this exhibit, 
which is the passenger manifest of the Europa? A. 

Yes. 

1014 Q. And see if you see your name. A. Yes. 

Q. Now, do you see a column, in Column 6, which 
says “Country where you are going to live”. Do you see 
that column? A. Yes. 

Q. And what does it say for Fritz von Opel? A. It says 
“Germany’ditto”. It says where you were going to go. 

Q. Where you were going to live, wasn’t it? A. No. I 
did not make out this manifest, Mr. Burling. 

Q. Did you ever tell that to any official? A. No. 

Q. I show you the first sheet and ask you if you see 
there the name John Thomas Smith. A. Yes. 

Q. And you remember Mr. Smith was on the board, 
don’t you? A. It is possible. I don’t recollect it. But he 
went back about the same time. 

Q. And did you not have conversations about your 
father’s gold proposal while on the boat? A. That is pos¬ 
sible, certainly. There were very much interested to keep 
my father in it. 
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Q. And yon and Mr. Smith traveled together to 

1015 Wiesbaden, didn’t you? A. I don’t know whether 
he went by the same boat I went. Anyway, we fur¬ 
ther on were at the same time in Ruesselsheim at the fac¬ 
tory. 

Q. And didn’t you and your father and Mr. Smith have 
a discussion about whether he should keep either 300 or 
600 shares of Opel stock in return for a gold clause? A. 
I told Mr. Smith that that deal was out; that I would not 
reverse the contract. 

Q. Isn’t it a fact that Mr. Smith was not told by any¬ 
body that that deal was out, until after you and Smith 
reached Wiesbaden? A. I had already terminated it, Oc¬ 
tober 17. There was no reason to tell him anything further. 

• 

. Mr. Burling: I offer in evidence, as admitted by the 
plaintiff, Defendant’s Exhibit 58. 

Mr. Gallagher: No objection. 

(The document referred to was marked and received in 
evidence as Defendant’s Exhibit 58.) 

Mr. Burling: This is a cable, signed “Smith”, dated 
November 10,1931, and it is addressed to General Motors 
in New York: 

“Bradley Geheimrat under Fritz’s advice has withdrawn 
proposition to retain one-half. Stop. Settlement should be 
carried out pursuant to letters of instruction.” 

1016 By Mr. Burling: 

Q. Now, isn’t it true that after you and Smith 
reached Wiesbaden, you had a discussion with your father 
and told him that he should tell Smith that he would not 
go through with his proposal to hold onto the shares in 
return for a gold clause? A. I told my father I had ter¬ 
minated. I told him why I had terminated, that it was 
absolutely silly to go on at this low rate of interest, 2.8 
per cent; and that I had no reason personally to do Gen- 



eral Motors a favor, so that they could save taxes in Ger¬ 
many. 

Q. And so your answer to my question is no, you did 
not tell your father or persuade your father to tell Smith 
that he withdraw the— A. There was no reason for me 
to— 

Q. Fine. But will you answer my question,. Mr. von 
Opel?—Isn’t it true that your father, in your presence, 
told Smith that you had persuaded him to withdraw his 
offer? A. I don’t get your question. 

Q. Your father did not speak to Smith in your presence? 
Is that right? A. I don’t remember that. I think, if I 
remember correctly, I told my father the termination was 
made, and he should tell the General Motors people that 
he reversed his former stand. 

1017 Q. I see. 

Now, your present testimony is, is it ndt, that when 
you arrived in New York you first asked that a gold clause 
be inserted. Then, on the 17th you found you could not 
get the gold clause inserted, so you sold the stock; you 
put the stock to General Motors. 

And then later, around the 22nd, Smith told you your 
father had talked to Mooney and had cabled to him offering 
to hold a part of the shares, in return for a gold clause. 
Is that right? A. That is the way I understood it, yes. 

Q. That is the sequence of events? A. I think the first 
event is, it may have been between October 15 and 17, that 
I asked General Motors to put in a gold clause. 

Q. That is right. A. A gold clause for the full value. 

Q. That is right. Well, didn’t I state the sequence cor¬ 
rectly Mr. von Opel?— 

First, between the 13th and the 17th, you negotiated for 
a gold clause? A. Yes, sir; that is the way I remember 
it. 

Q. On the 17th you put the stock to General Motors, and 
on the 22nd you had a discussion with Mr. Smith. 

1018 A. I don’t remember the dates of these discussions, 
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because I was in General Motors pretty nearly every day. 
day. 

Q. But, at any rate, the discussion about your father’s 
offer to hold the shares came after you put the shares 
to General Motors, wasn’t it? A. That is the way I under¬ 
stand it It is possible my father was in contact with them 
sooner than that. 

Q. But you have no knowledge that that is not the "way 
it happened? A. I don’t; I don’t recollect. 

Q. Now, I want to read from folio 141 of your gold case 
affidavit: 

“Within the next few days I left for New York. Upon 
arriving in New York in October, 1931,1 entered into nego¬ 
tiations with John Thomas Smith, vice president and 
general counsel of General Motors Corporation, in New 
York, for a modification of the escrow agreement, Exhibit 
Q, so as to blace the Reichsmarks payable thereunder on 
a gold or gold equivalent basis. I received no definite ans¬ 
wer on this proposal, but after several days I was told by 
Mr. Smith that my father had agreed by cable with Mr. 
Sloan, president of General Motors Corporation, to modify 
the escrow agreement so that the price of 300 shares of 
Opel Motor Works stock, that is one-half the total number, 
should be payable in Reichsmarks on a gold or gold 
1019 equivalent basis. On receiving this news from Mr. 

Smith, I considered the matter for a while and then 
told Mr. Smith that I did not agree and would call for 
payment under the escrow agreement in the exercise of 
my rights as attomey-in-fact. I then cabled my father 
stating in substance what I had done, giving my reasons, 
and adding that I should discuss the matter with him on 
my return to Germany. 

“On or about October 17, 1931, I gave written notice to 
General Motors Corporation of my election to deliver to 
it the shares described in the escrow agreement, Exhibit 
Q, at the price therein stated,” and so on. 
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Now, in your gold case affidavit you indicate that the 
discussions with Smith about your father’s proposal came 
before you put the stock to General Motors, and not after. 
A. No, sir. Will you please read that again t 

Q. Well, your counsel can read it. I have read it once. 
A. That is not covered. 

Mr. Gallagher: Your Honor, I think the witness is en¬ 
titled to have a copy of this before him, instead of trying 
to follow all the reading. 

The Witness: Well, I follow it. 

1020 The Court: He has asked him a question, and he 
has answered it. 

The Witness: May I answer your question, Mr. Burling? 

By Mr. Burling: 

Q. Please do. A. On the gold case affidavit, it stated 
I negotiated on the gold clause, and a few days later my 
father made another proposal, which is absolutely correct. 
You stated my father made this proposal around October 
22. And I negotiated with them on the gold clause between 
15 and October 17, when I cancelled. So there are several 
days in between—five days. 

Q. In any event, you are clear you never told John 
Thomas Smith about the gift, aren’t you? A. I am rather 
sure, yes, sir. But as I told you yesterday, for a time I 
was under the impression that it was John Thomas Smith 
and not the National City Bank with whom I had talked 
about the technicality of substituting me in the escrow 
agreement. 

Q. You did say in the New York interrogation in 1946, 
did you not, as follows: 

“And I asked General Motors whether they would prefer 
to work under the gift agreement or under the power of 
attorney, and they answered that the gift agreement would 
require a long time to check into and to properly 

1021 establish my rights under it. So it would be much 
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simpler if I would act under the power of attorney, which I 
did.” 

A. That is correct. At this time I had not seen the wire 
yet which I sent from the steamer to the National City 
Bank. I thought at the time I had sent this wire to General 
Motors. 

Q. All right. Now, in 1931, you purchased all of the 
shares of Uebersee Finanz-Korporation from Adler and 
Company, did you not! A. Yes. 

Q. And the entire purchase price was derived from the 
proceeds of the Opel shares? Is that right? A. Yes. 

Q. Do you know a man named Theodore Hoffacker? 
A. Yes. 

Q. You knew him in 1931, didn’t you? A. Yes, I think 
I met him for the first time in 1922. 

Q. And he was an investment counsellor, was he not? 
A. In New York, yes. 

Q. And he had a company called Theodore Hoffacker 
Company, is that right? A. Yes. 

Q. And did you arrange that the proceeds of the Opel 
shares were to be invested and managed by Hoffacker 
1022 & Company? A. Yes, I had a contract with him of 
this kind. I don’t remember the details. I think he 
operated this account. 

Q. And he bought and sold securities for Uebersee? A. 
Yes. 

Q. In 1932 and 1933? Right? A. Yes, it is possible. 

Q. And in the spring of 1932 you authorized Hoffacker 
to acquire the majority interest in an American corpora¬ 
tion called Spur Distributing Corporation, didn’t you? A. 
In the spring of 1932? 

Q. Yes; wasn’t that when it took place? A. Yes, it is 
possible. 

Q. I am not asking you whether it is possible, I am 
asking you if that is not when it happened. A. I think 
prior to this time I had already acquired about five or ten 
thousand shares. And later on I acquired the majority. 
That is correct ! 
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Q. But you completed the acquisition of the majority 
in the spring of 19321 A. I completed—that is the right 
word, yes. 

Q. And you knew at that time Spur operated a string 
of gasoline filling stations! A. Yes. 

Q. And didn’t you then cause Uebersee to give Hoffacker 
proxies so he could vote the Spur stock! A. Yes 

1023 Q. And do you not know that Hoffacker then voted 
himself in as vice president of Spur, and put a person 

named von Klemm, and another person in the office, on 
the board of directors! A. He was from Hallgarten & 
Company from which I acquired the majority. I am speak¬ 
ing about Mr. von Klemm. I bought the first stock of Spur 
from Mr. von Klemm. 

Q. I see. And you have attended neither a stockholders 
or directors meeting of Spur! A. It is very difficult for 
me to tell you that offhand. I would have to check my rec¬ 
ords. 

Q. You have no present recollection of having attended 
such a meeting! A. I think directors meeting, I attended 
several of them, because I was always on the board of 
directors of Spur. 

Q. You were always on it! A. I think so. At least, 
I think I went on the board in 1934 or 1935, and remained 
on the board, I think, until about 1941. 

Q. And you didn’t meet the president of Spur until the 
summer of 1934, did you! A. That is possible. I met him 
some time after the majority was acquired. 

Q. And you first met him in Paris! Is that right! 

1024 A. What do you say! 

Q. You first met him in Paris! Is that right! A. 
Mr. Houghland! 

Q. Yes. I do not recollect it; and I rather doubt it. 

Q. There isn’t any doubt that the president of Spur 
from the time you acquired it, from the time it was vested, 
was Mr. Mason Houghland! A. Always the same presi¬ 
dent, yes. 
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Q. And that was Mason Houghland? A. Yes. 

Q. Thank you. -A. But that doesn’t mean I met him 
in Paris. 

Q. Where do you think you first met him? A. I think 
I first met him here in America. 

Q. Well, where? A. It is possible that he came to New 
York. It is also possible I met him first in Nashville, 
Tennessee, where the headquarters of the corporation are. 

Q. Of course, it is possible; but which do you think it 
was? A. After seventeen years, I really couldn’t tell 
you that. 

Q. At any rate, at one time you did meet Mr. and Mrs. 
Houghland in Paris? Isn’t that so? A. I do not 

1025 recollect it. Of course, it is possible. If you give 
me the year— 

Q. It is 1934 I am talking about. A. And I can refresh 
my recollection. Of course, it is possible. 

Q. 1934, it is possible. Well, perhaps I can refresh your 
recollection a little more. Didn’t you call for Mr. and Mrs. 
Houghland and take them to a very good restaurant in 
Paris, and then take them to the Follies Bergiere? A. It 
is absolutely possible. 

Q. And at any rate you do not recall having any busi¬ 
ness discussion— A. I do not recollect it. 

Q. You do not recall having any business conversation 
with Houghland in Paris, do you? A. In which respect? 
Would you refresh my recollection? 

Q. I say, you did not have—I can’t refresh your rec¬ 
ollection as to what you did not do. 

Isn’t it true you did not have any business discussions 
with Houghland in Paris? A. It was fifteen years ago, 
and I just told you I didn’t even remember I met him in 
Paris. How could I make such a statement? 

Q. The answer, apparently, is no. Is that right? 

1026 A. I could not say I had no business discussion with 
him. 
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Q. The question is, you don’t now recollect any! A. 
don’t recollect any business discussion right now. 

Q. Thank you. You have spent a great deal of time, 
haven’t you, in the past five years, trying to recall all of 
the aspects of your relations to Mr. Houghland! A. Dur¬ 
ing the past five years! 

Q. That is right. Haven’t you thought a great deal about 
your relations with Mr. Houghland! A. You had better 
turn it the other way, Mr. Burling. 

Q. Well, if there is some other question to be asked, 
your counsel could ask it. I ask you this question. A. I 
found out that he was disloyal to me. 

Q. I am not asking you that. I am asking you a yes or 
no question— 

Haven’t you spent a great deal of time thinking about 
your relationship with Mr. Houghland! A. No, Mr. Burl¬ 
ing. 

Q. You have not! A. I have better things to do than 
thinking all day and night about Mr. Houghland. 

Q. You haven’t talked to your lawyer at great length 
about Mr. Houghland! A. Within the last two or 
1027 three weeks, yes. 

Q. Haven’t you tried to go back over all the 
actions you and Mr. Houghland had together! A. Cer 
tainly. We even made a motion in court in this respect 

Q. Fine. Isn’t it true that the first time you saw Hough¬ 
land in Nashville was in 1935! A. That is possible. I was 
in Nashville several times. I should say offhand about 
three or four times. 

Q. But, at any rate, from 1932 until 1935, it is true, is 
it not, that you let Hoffacker manage your investments 
in Spur! A. I wouldn’t say that. I supervised the 
ties of Mr. Hoffacker. 

Q. But Hoffacker supervised Spur! Is that right! A. 
I don’t know the exact year when I went to the 
you see. But, for instance, I remember that in 1933, or even 
1932, it was shortly after I had acquired the majority of 
Spur, I gave Mr. Houghland a seven years contract 
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Q. But you hadn’t met Mr. Houghland at that time, had 
you? A. I would rather say that I must have met him 
somewhere, because it is very unlikely that I would have 
given him a contract without meeting the man first. 

Q. Whether or not it is unlikely, the fact is you 

1028 had never met him before you gave him the contract, 
did you? A. I never made such a statement. I said 

I did not recollect it. 

Q. Do you recall meeting Mr. Houghland prior to or at 
the time you gave him the contract? A. I do not remember 
that, but it is very likely that I saw him. 

Q. That is an argument which your counsel can make 
to His Honor. A. Pardon me. 

Q. But you have no recollection— A. I have no rec¬ 
ollection, no. 

Q. Thank you. Now, will you state whether or not 
Hoffacker didn’t say to you in 1932 that since Spur is a 
gasoline retailing enterprise, it would be profitable to in¬ 
vest some of your money in properties producing gasoline, 
that is to say, oil wells and refineries? A. Yes, we had 
discussions along this line, and I actually did do it. 

Q. And Hoffacker commissioned the Crittenden En¬ 
gineering Company to prepare a report on available oil 
properties, didn’t he? A. I remember that, yes. 

Q. And he then invested about four hundred and fifty 
thousand dollars of Uebersee money in oil properties, 

1029 did he not? A. Yes, I think so. 

And the way this was done was to incorporate 
Oil Production, Incorporated? Isn’t that true? A. I think 
that was the name, yes. 

Q. And Hoffacker became president, and a man named 
Crittenden became the vice president of that company? 
Isn’t that so? A. Yes, to the best of my recollection. 

Q. And then Oil Production, Inc. made a management 
contract with Crittenden whereby Crittenden was to man¬ 
age the property? Is that right? A. That is not quite 
correct. I think the management contract was made with 
Mr. Grogan and Crittenden. 
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Q. G-r-o-g-a-n? A. G-r-o-g-a-n, yes, sir. 

Q. Crittenden and Hoffacker also incorporated a thing 
called Oil Refineries, Incorporated? A. Yes, I think so. 

Q. And invested $95,000 of Uebersee money in purchas¬ 
ing a small refinery? Isn’t that correct? A. In Bast 
Texas. 

Q. When did you first meet Mr. Crittenden? A. That 
must have been around this time. 

Q. You didn’t supervise the activities of Critten- 

1030 den, did you? A. No; he was a chemical agent here 
and he was running the refineries. 

Q. But Hoffacker was watching your investment in this 
property, was he not? A. Yes. 

Q. And Hoffacker also put Uebersee money in a brewery 
in Lowell, Massachusetts, called the Harvard Brewing Com¬ 
pany? Is that correct? A. I think the deal was originally 
made through Hallgarten & Company, in New York. 

Q. But Hoffacker became the president of Harvard 
Brewing Company? A. After I acquired the majority. 
He wasn’t the first president. There was first another 
president. In the beginning, if I remember correctly, I 
had only 30 or 40 per cent, and the rest was held by cli¬ 
ents of Hallgarten; and in the years to come I then ac¬ 
quired majority. 

Q. Well, in those early years, Hoffacker supervised your 
investment in the brewery? Is that right? A. Not he 
alone. I also had other people in it For instance, my 
accountants were represented, partly as officers and partly 
as directors. 

Q. I see. How many times did you see Crittenden at 
the time you started to invest money in oil proper- 

1031 ties? A. Before I invested it? 

Q. At the time. A. At the time—I saw Critten¬ 
den, I should say offhand, not more than four times in my 
life. 

Q. Will you identify the four times you saw Crittenden 
in your life? A. I think I saw him in Overton, East Texas; 
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and I can even give yon the time, because this terrible ex¬ 
plosion had happened where 500 children had gotten killed. 

Q. That is the New London school disaster yon refer 
tot A. Yes. About this time I came, for the first time, 
I think it was—'but I am not quite sure on that; it is so 
many years ago—but I think that is the first time I came 
into East Texas. 

Q. And that is the first time you met Crittenden? A. I 
am not sure. The headquarters of the corporation were in 
Shreveport. 

Q. In Shreveport, Louisiana? A. In Shreveport, Louisi¬ 
ana, and it is possible I had been in Shreveport. 

Q. You saw Crittenden at the time of this disaster. 
What are the other three times you saw him? A. I saw 
him several times. 

Q. Well, tell us about each occasion on which you 
1032 saw him, will you please? A. I can’t do that, Mr. 

Burling. ; 

Q. Well, do the best you can, will you please? A. I was 
in Shreveport several times, and in the East Texas field, 
if I remember correctly, only once; and I think I met him 
in New York. { 

Q. Did you ever meet him in any foreign countries? A. 
Oh, I traveled with him over to Germany when we wanted 
to acquire this Burgess process. 

Q. The what process? A. The coal-into-gasoline proc¬ 
ess. 

Pardon me; no, it wasn’t the Burgess process. It was 
too expensive. It was the process called—I forget the name 
of this process. It was a competing process to Burgess, 
and Crittenden thought we could use it to make gasoline 
out of natural gas. 

Q. Did you on any other occasion see Crittenden in any 
foreign country? A. I don’t recollect that. 

Q. You spent two weeks with him in Zurich, didn’t you? 
A. With Crittenden? 



Q. Yes. A. I do not recollect that At what timet 
Q. Did you ever spend two weeks in Zurich with Crit¬ 
tenden, in the same hotel!—and I will identify the 

1033 hotel as the Baur au Lac! A. I think the Critten¬ 
den family traveled through Switzerland, and it is 

possible I met them in their traveling. 

Q. You spent two weeks in a series of business discus¬ 
sions with Crittenden in Zurich, did you not, at the offices 
of Hans Frankenberg! A. No. 

Q. You deny that! A. I can’t remember that, because 
there was nothing besides technical matters I had to dis¬ 
cuss with Mr. Crittenden. 

Q. And you also saw him in Montreal, didn’t you! A. 
Yes, I remember that. He came up to Montreal. I think 
that must have been in 1935 or 1936. 

Q. Wasn’t it June, 1936! A. Yes, that is possible, yes. 
Q. You and Frankenberg were in Montreal together at 
that time, weren’t you! A. No, I don’t remember that. I 
think Mr. Kressel, my lawyer, was there. 

Q. Wasn’t Frankenberg there! A. It is possible, but 
I think Mr. Kressel was there. 

Q. Who did you see while you were in Montreal! A. 
At this time I wanted to immigrate to the United States. 
Q. I didn’t ask you what you wanted to do, Mr. 

1034 von Opel; I asked you who you saw at Montreal. 
A. I just tried to refresh my own recollection. 

Q. Please think, and then tell us who you saw in Mon¬ 
treal. A. I think Mr. Kressel was there. I think he had 
even taken his wife along, if I remember correctly. And 
some of my accountants were there. 

Q. How about Mr. Guyette! Was he there! A. That is 
possible, yes. 

Q. And how about Mr. Houghland! A. Mr. Houghland, 

I don’t recollect. It is possible.- . 

Q. Will you state why you were in Montreal at this time! 

A. Because at this time by lawyer, Kressel, advised me 

not to enter into the United States, on account of this 
_:_ 
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Q. That is, you didn’t wish to be served with a summons 
and complaint, in a lawsuit? Is that right? A. Yes, this 
nuisance suit of Cole. 

Q. Isn’t it the fact that you had Guyette, who was also 
at that time the head of Harvard Brewery— A. Yes. 

Q. —come up for a day? A. That is possible. All my 
business associates I think were there for a few days. 

1035 Q. Now, did you at any time after October 5,1931, 
did you or any member of your family own a house 

at Kampen, on the Island of Sylt? A. No, sir. 

Q. Did you or any member of your family rent a house 
during the period I have specified, at Kampen? A. My 
wife had rented a cottage there, a small two-room cottage. 

Q. What was the name of the cottage? A. I don’t re¬ 
member that She was very sick at the time, and her physi¬ 
cian had told her to go to the seaside to a cool place. 

Q. When did this take place? A. I don’t remember the 
year exactly. 

Q. What is your best judgment as to the year in which 
your wife was so ill? A. I can’t recollect the date. 

Q. Now, will you state whether or not it is correct that 
in August, 1937, you learned that Mr. Houghland and his 
family were in Europe on a pleasure trip? A. Mr. Hough- 
land went to Europe quite frequently for horseback riding, 
yes, sir. 

Q. I didn’t ask you why Mr. Houghland went to Europe. 
I asked you if you learned he was in Europe in August, 
1937. A. That is possible. 

1036 Q. Is it not the fact that you wired him in August, 
indicating a desire to meet him in Europe? A. It 

is possible. He came there frequently. 

Q. I show you Defendant’s Exhibit 59 and ask you if 
that is a cable you sent Houghland? A. That is possible. 

Q. It bears the signature “Fritz von Opel, Kampen, 
Sylt”, does it not? A. Yes. 

Q. Doesn’t that refresh your recollection as to whether 
you did or did not send this? A. Yes; I think I sent it, 
yes. 
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Mr. Burling: I offer it in evidence. 

Mr. Gallagher: No objection. 

(The document referred to was marked and received in 
evidence as Defendant’s Exhibit 59.) 

By Mr. Burling: 

Q. And then you sent him another wire asking him to 
meet you Hamburg! Isn’t that right! A. Where, please! 
I didn’t get it. 

Q. Hamburg. A. Yes. 

Mr. Burling: I ask that this piece of paper be marked. 

(The document referred to was marked for identification 
as Defendant’s Exhibit No. 60.) 

1037 Mr. Burling: If Your Honor please, this is on a 
telegraph form, which has some gaelic, which I am 
unable to read. I therefore intend to offer the document 
only in so far as there is English written on it. 

The Witness: What is it! 

By Mr. Burling: 

Q. I ask you, Mr. von Opel, is that a copy of a cable 
which you sent Houghland! Perhaps I can read it to you, 
if you have difficulty in reading it. A. Yes (returning the 
paper). 

Q. The address indicates redirected at Wicklow, and 
then an illegible number; then ‘Houghland”, and then the 
name of a hotel, an Irish name which I am unable to pro¬ 
nounce. The message is: 

“Would your plans permit seeing me in or new Hamburg 
any date after August 25.” 

Then I take it the next is in French, the words “Beaucoup, 
B-e-a-u-c-o-u-p, de d-e, planir, p-l-a-n-i-r”— and then “re 
gards, Opel, Zurich, Dolder Hotel.” 
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Does that refresh your recollection as to whether you 
sent this message? A. Yes; I think I sent it. 

Mr. Gallagher: What is the date, please? 

Mr. Burling: The date is August 4. 

Mr. Gallagher: What year? 

1038 Mr. Burling: 1937. 

I offer that in evidence. Your Honor. 

Mr. Gallagher: No objection. 

(The document referred to, previously marked for iden¬ 
tification Defendant’s Exhibit 60 was received in evidence.) 

By Mr. Burling: 

Q. And then you subsequently sent him a letter, did you 
not, dated August 23, 1937? A. Around the same time? 
Q. August 23, 1937. 

I show you Defendant’s Exhibit 61 and ask you if it is 
a letter signed by you. A. It is my signature, yes. May I 
read it? 

Q. Certainly (handing the letter). Will you examine 
the letter and state whether it is not a letter which you 
wrote to Houghland? 

Can’t you tell whether that is a letter you wrote to 
Houghland? A. Yes; I would like to read it to refresh my 
recollection. 

Q. Are you unable to tell whether you wrote that to 
Houghland? A. No; but you might ask me questions, a^d 
I would like to read it 

1039 Q. If you will let me have it, I will read you any 
portions I want to ask you about 

Mr. Burling: I offer it in evidence. 

Mr. Gallagher: No objection. 

(The document referred to was marked and received in 
evidence as Defendant’s Exhibit 61.) 






By Mr. Burling: 

Q. I want to read yon the first paragraph: 

“Many thanks for your cable informing me 
trip you intend to take to Tyrol. I hope very much 
enjoyed the journey you had and that your route took you 
from Frankfurt or Mainz either through the Black Forest 
(Baden-Baden and Freudenstadt) or via Rothenburg and 
Nuernberg, where the Party-Congress is just being 
pared.” 

Did you write that? A. Yes. I gave him on two pages 
suggestions how he should travel, and he was very 
interested to see all what he could see in Switzerland, Italy, 
Germany, and so on. 

Q. Including the Party-Congress in Nuernberg? A. 
Yes; many Ame ricans went there because they wanted 
see it. 

Q. Now I want to read you the last paragraph 
2 : 

1040 “A fortnight ago I had a conference with Critten 
den and Bayer in Zuerich.” 

Does that refresh your recollection as to whether 
had a conference with Crittenden in Zurich? A. Yes; 
recall Crittenden and Bayer, my accountant, were on a 
visit in Zurich. 

Q. Do you now remember you had a conference 
Zurich? A. Yes. 

Q. Finally you send Houghland a wire asking that 
meet you in Hamburg, Germany, on the 14th of September, 
1937? Isn’t that correct? A. I don’t recollect it 
show me the cable, I think I can identify it 

Q. All right; I show you Defendant’s Exhibit 62. 
you send that wire? A. Yes. 


Mr. Burling: I offer it in evidence. 


(The document referred to was marked and received in 
evidence as Defendant’s Exhibit 62.) 
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By Mr. Burling: 

Q. What business did you expect or at the time discuss 
with Houghland in Hamburg? A. Business in general. 

Q. Well, what business? A. The Spur Distributing 
business. 

1041 Q. Did you expect to discuss any other business 
with Houghland in Hamburg? A. I had no other 

business with Mr. Houghland. 

Q. You did not intend to discuss any other business with 
Mr. Houghland, but the selling of gasoline by Spur Dis¬ 
tributing? Is that right? A. Yes; it was the same topic of 
our conversation. 

Q. Did you intend to discuss any other business with 
him? A. How’can I recollect that after ten or twelve 
years, Mr. Burling, what I in this time intended to discuss 
with him? 

Q. Why did you select Hamburg as a meeting place? A. 
Because that was the place, I think, where he wanted to 
board the ship. He either spent most of his time in Ireland; 
so I thought it would be convenient for him to either to 
come in to Hamburg or go out from Hamburg. 

Q. Is it not the fact that you wanted Houghland to come 
to Hamburg because you wanted to discuss the question 
of investing in a German synthetic rubber proposition? 
A. With Mr. Houghland? 

Q. Yes. A. That is fantastic. 

Q. Well, whether or not it is fantastic, is it cor- 

1042 rect or incorrect? A. It is incorrect. 

Q. Did you tell Houghland you were interested 
in producing synthetic rubber tires, and you wanted to know 
what he thought of the possibility of selling them through 
the Spur stations? A. He at the time— 

Q. Did you or did you not say that? A. You are mixing 
up two things. We discussed the tire business in Spur. 
But I certainly didn’t propose anything so fantastic as 
the business of exporting German tires to America. That 
could not be done. 



Q. Did yon speak of acquiring a German process for 
manufacturing synthetic rubber! A. No. 

Q. Did you ask Houghland to inspect anything! A. 
Houghland is not a mechanical engineer or a chemist 
Q. Whether or not he is, did you ask him to inspect 
anything! A. You mean anything in a technical line! 

Q. Yes, in Hamburg, Germany. A. In Hamburg, 
Germany, I cannot remember that 
Q. Didn’t you ask him to go with you to inspect a truck 
which had been equipped with synthetic rubber tires and 
had been run many thousands of miles, to show him how 
satisfactorily the tires had held up! A. It is pos- 

1043 sible that I showed him a truck. I mean, every 
American is interested in those things. 

Q. You have no recollection, however, of having asked 
him to go with you to a place in Hamburg and inspect the 
tires on a truck! A. I don’t even recollect that I met him 
in Hamburg. If you will give me the name of the place, 
or where I went with him, I then would be in a position 
to answer that question intelligently. 

Q. But you have no recollection at the present time! 
A. No. Of course, it is possible that I discussed synthetic 
tires with him. They were just coming out; they were new 
on the market; and it is possible he asked me about it 
Q. Now, you now recall having seen Crittenden in 
Zurich in 1937; don’t you! A. Yes, but not, as you say, 
for fourteen days. He might have been there fourteen 
days. I certainly saw him only occasionally, because we had 
very little to discuss. 

Q. You had been dealing with Crittenden in Germany 
earlier that same year, hadn’t you! A. He went there— 
Q. Where! A. I think it was Mr. Hoffacker, if I am not 
mistaken, Mr. Crittenden, and another American 

1044 who was head of or one" of the biggest builders of 
refinery equipment. 

Q. What was his name! A. I forget the name. It was 
quite a big concern. 


Q. Was it Koch!—K-o-c-h? A* That is possible; yes. 
It sounds familiar to me. 

Q. When did you first see Crittenden in Germany in the 
year 1937? A. If I remember, they went to Berlin. 

Q. Where and when did you first see Clittenden? A. I 
do not recollect that 

Q. Wasn’t it in Berlin in the spring? A. That is pos¬ 
sible. 

Q. And Crittenden had gone to Berlin at your request; 
had he not? A. No; it was vice versa. He thought it was 
a big chance getting some “dope”, as you say technically, 
on some German process which, we could then in turn em¬ 
ploy for our refineries in Texas and Louisiana. 

Q. I see. And the process was being experimented with 
or on by a German company called Ruhr Chemie? Is that 
right? A. That is correct. They had this big experimental 
plant, yes. 

Q. And you had been requested to get in touch with the 
officials of Ruhr Chemie, so that Crittenden and 
1045 Koch could inspect the process? Is that right? A. 

Yes. There were two processes, Burgess and this 
Ruhr Chemie process, and Crittenden thought the Ruhr 
Chemie process was a more practical one for America. 

Q. The name of the process was the Fischer Tropp 
process? A. Yes, the Fischer Tropsch, isn’t it? 

Q. I see. And isn’t not the fact that Hoffacker, Crit¬ 
tenden, and Koch met you in Berlin? A. That is possible. 
I think they went first to Beriln, and from Berlin we went 
to the Ruhr to inspect this plant 

Q. They met you, and all four of you stayed at the 
Bristol while in Berlin, for about a week? Isn’t that so? 
A. That might have been. 

Q. And during this time you were seeking to arrange 
meetings between the Ruhr Chemie officials and Crittenden, 
Hoffacker and Koch? Is that right? A. That is possible. 
. Q. And is it not the fact that you four men then went 



to Essen? A. I think it was near Essen where this plant 
was. 

Q. But you stayed in a hotel at Essen, did you not? 
A. Well, we had to stay somewhere. We stayed there a 
day or two; I think so. 

1046 Q. Wasn’t it closer to a week you stayed in Essen? 
A. I don’t recollect We inspected the plant, and I 

think I can say what Mr. Crittenden’s impression was. He 
thought it was just peanuts. 

Q. Fine. But I didn’t ask you that, Mr. von OpeL Just 
answer my questions. A. Your question was how many 
days we spent? 

Q. Yes. A. If I recollect that correctly, only a very 
few days. I think we only went to the plant, I think, once 
or twice. 

Q. You made several trips between Essen and the plant, 
which was at Oberhausen, did you not? A* That is- very 
dose to Essen, yes. 

Q. I didn’t ask you how dose it was to Essen. I asked 
you if you made several trips between Essen and the plant 
at Oberhausen? A. Yes, I think the plant was there. 

Q. I didn’t ask you whether you thought the plant was 
there, either. I asked you didn’t you make several trips 
between Essen and Oberhausen? A. That is most likely. 

Q. And you made them by automobile, did you not? A. 
That is the easiest way to go there, yes, sir. 

Q. And I didn’t ask you what was the easiest way to 
go there, either. Just answer me. A. Yes. 

1047 Q. And isn’t it true that the Buhr Chemie people 
stated they were not in a position to give you or 

Crittenden final word as to whether they were to give you a 
license on the process? A. If I remember correctly, Mr. 
Crittenden immediately thought that the process was much 
too expensive. And, of course, they were eager to license 
an American firm. 
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But, if I remember correctly, their demands were so far 
out of any possibility, that nothing came out of it of any 
sort 

Q.. Now, on the occasion of your last return from Ober- 
hausen to Essen, is it not true that you and Hoffacker got 
into a fight in the automobile? A, What do you mean by 
“fight”? 

Q. Into a quarrel. A. Of course, that is different. A 
fight is some boxing. 

Q. I will come to the boxing. 

Did you first get into a quarrel in the car? A. If you 
refresh my recollection, I had quite a number of quarrels 
with Mr. Hoffacker. That is the reason I dismissed him. 

Q. Well, on this occasion didn’t you have the chauffeur 
stop the car, and didn’t you and Hoffacker get out, 

1048 preparatory to this boxing? A. I don’t remember 
this incident. 

Q. Do you remember that after you returned to Essen, 
Hoffacker went off by himself, and you asked Crittenden 
to have dinner with you? A. That is possible. 

Q. And on this occasion, did you not tell Critten- 

1049 den that your father had caused reports to be pre¬ 
pared on Hoffacker, on Crittenden, and on another 

business associate of yours? A. I don’t remember that. 

Q. Do you think you did or did not tell this to Critten¬ 
den? A. Oh, I now rem em ber, one of the General Motors 
people—I don’t recall the name—had heard about my con¬ 
nection with Mr. Hoffager, and he had at the occasion of 
the visit in Germany given my father, made some remarks 
to my father about Mr. Hoffager. 

Q. I see. Did you tell Crittenden this in a hotel in Essen 
in 1937? A. And I think I told Mr. Crittenden that I had 
gotten a financial statement on Mr. Hoffager, and his deal¬ 
ings, and that it looked not too rosy. 

Q. You did not say that your father had done this A. 

No. 





Q. Did you say that your father had prepared 
on Crittenden? A. No. 

Q. You did not tell Crittenden? A. My father did 
even know the name Crittenden. 

Q. Did you tell Crittenden on this occasion that your 
father was very angry with you, because you had intrusted 
Uebersee’s business affairs to Hoffager? A. No. 

1050 Q. You had no such conversation? A. No. 

Q. You did not tell Crittenden that your father 
was satisfied with the report that he had received—your 
father—on Crittenden? A. As I told you before, my 
father didn’t even know the name Crittenden. 

Q. The answer to that is no, then, is it? A. No, definite- 
ly—yes. 

Q. Is it not a fact that you told Crittenden on that occa¬ 
sion that you were administering your father’s funds? 
A. Definitely not 

Q. You are absolutely sure of that? A. Absolutely sure. 

Q. I am glad to get a clear answer. Did you not tell 
Crittenden in Essen that in return for your administering 
your father’s funds you were entitled to keep a part of 
the proceeds? A. No, definitely not 

Q. Did you have any conversation with Crittenden 
this line? A. Definitely not With Crittenden I had mere¬ 
ly technical conversations. 

Q. After you left Essen, where did you personally 

1051 go? A. I don’t recollect that 

Q. Did you not go to Berlin? A. If you would 
refresh my recollection. 

Q. I am refreshing your recollection. Did you not go to 
Berlin? A. That is possible. 

Q. At a time thereafter, did you and Frankenberg 
cuss a plan to merge Oil Production, Inc., and Oil 
fineries, Inc. with an outside refinery named Bodessa? A. 
I had two refineries. ' 
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Q. Did yon have such a discussion with Frankenberg? 
Ar I don’t remember any details. 

Q. Can’t you answer me yes or no, did you have such 
a conversation with Frankenberg? A. About merging my 
three refineries? 

Q. Yes. A. You must give me the date, first, because— 

Q, In the summer of 1937. A. I don’t know when I ac¬ 
quired the Rodessa refinery, and therefore I cannot tell 
you—I had two small refineries in East Texas 

Q. Did you ever have a conversation with Frankenberg 
on this subject? A. That is possible. 

Q. Did you and Frankenberg not decide to call a 
1052 conference in Zurich on this subject, and did you 
not decide to call Crittenden over to Zurich to dis¬ 
cuss this? A. There was no need. 

Q. Did you ot did you not? A. I do not think so. He 
was a technical head here, he had nothing to do with 
financial matters. 

Q. Will you please stop volunteering and try to answer 
my questions. Now, the auditors of the various corpora¬ 
tions in America which Uebersee held at this time were 
Bayer and Clauson, is that right? A. They were my ac¬ 
countants, they are certified public accountants, and they 
were doing all my business. 

Q. The answer to that question would have been yes? 
A. Yes. 

Q. And you decided to send for Bayer, of the firm Bayer 
& Clauson, at this time, did you not? 

Mr. Ingoldsby: Where is this, now, at what time? 

Mr. Burling: Zurich, summer of 1937. 

The Witness: I do not recall that I asked Mr. Bayer to 
come to Zurich for this purpose, because it would have 
been a tremendous expense, but it is possible that at the 
occasion of Mr. Bayer’s trips to Europe that he stopped 
in Zurich and we discussed financial matters. 
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By Mr. Burling: 


Q. Ton did not call a conference in Zurich to be 

1053 attended by Frankenberg, Bayer, Crittenden, and 
yon? A. Ton mean call Mr. Bayer from New Tork 

for the purpose of this conference? 

Q. Tes, that is what I mean. A. I don’t think so, be¬ 
cause that is not the way I did business. It would have cost 
a lot of money. 

Q. If you did not do it, do you know whether Franken¬ 
berg did it? A. I don’t think so. 

Q. In July, 1937, you stayed at the Hotel Baur-au-Lac, 
is that correct? A. Tes, that is possible. 

Q. And Mr. and Mrs. Crittenden, and Mr. and Mrs. 
Bayer also stayed there? A. Tes, that is a place I recom¬ 
mended to them. 

Q. And is it not a fact that the discussions of merger 
went on in Zurich for about two weeks? A. That sounds 
rather fantastic to me, Mr. Burling, because if I wanted 
to merge, all I would have to do is to give the orders. 

Q. Is the answer not no? A. It is possible that before 
they went on their trip that we had a discussion, and after 
they came back, but certainly it sounds— 

Q. Weren’t the Crittendens and the Bayers in 

1054 Zurich for a period of two weeks, during which off 
and on you had conferences in Frankenberg’s office? 

A. Now you say off and on, that is different. I only object 
to the implication that for 14 days we were discussing this 
tiny matter. Off and on, certainly that is possible. 

Q. Did you not have conferences extending over a pe¬ 
riod of two weeks? A. It is possible that within a period 
of two weeks we had several conferences. 

Q. And these were held in Dr. Frankenberg’s office, is 
that right? A. In the office of the Adler Bank. 

Q. It was in Dr. Frankenberg’s private office, was it 
not? A. No, it is a conference room of the Adler Bank. 
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Q. I will try to refresh your recollection. Do you re¬ 
member that Dr. Frankenberg has a Degas collection of 
paintings in his private office! A. They are owned by the 
Adler Bank 

Q. Where are they! A. They are in the conference 
room of the Adler Bank 

Q. During these discussions was it not said that a mil¬ 
lion dollars additional capital should be put into the merged 
companies! A. That was what Mr. Crittenden 

1055 wanted. He was quite a great spender in refining. 

Q. Didn’t you and Frankenberg say that you 
thought that you would do that! A. That is not very 
likely. Mr. Frankenberg was always against my investing 
in refineries. He always said it was too big and too risky 
a job, and he was right in the end. 

Q. When the conferences were finally over, is it not a 
fact that you and Crittenden walked out of the building 
and walked down the street together! I will try to refresh 
your recollection. Did you not say on that occasion that 
you were very glad that Frankenberg had agreed to Crit¬ 
tenden’s proposals! A. That seems very unlikely to me, 
because Dr. Frankenberg always was against all these in¬ 
vestments in refineries. 

Q. Was it not agreed at the end of the conference that 
you and Frankenberg together would come to New York in 
the fall of 1937 to discuss further the merger of the re¬ 
fineries! A. That is possible, though not very probable. 

Q. At any rate, you and Frankenberg did come to New 
York in the fall of 1937, did you not! A. It is possible. 
I don’t recollect the occasion, but I came to Am erica quite 
often, at least once or twice a year. 

Q. And is it not true that in the autumn of 1937 

1056 you and Frankenberg and Mr. and Mrs. Crittenden 
had dinner together at the Plaza Hotel in New York! 

A. That is possible, that’s where I always lived. 
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Q. Did you ever suggest to Crittenden that he defraud 
the United States? A. That he—? 

Q. That he defraud the United States. 

Mr. Ingoldsby: I object to that question. 

1058 The Witness: Definitely not. 

Mr. Ingoldsby: All right. 

By Mr. Burling: 

Q. Did you not in fact make that suggestion to him, and 
did he not reply to you that you had no idea of the long 
arm of the United States Government? A. I do not re¬ 
collect that. And I think it is quite an impossible state¬ 
ment for me to make, Mr. Burling. 

Q. Under the management contract you had with Crit¬ 
tenden, he was entitled to keep a percentage of the profits, 
is that correct? A. Mr. Koch and Crittenden, I think they 
had formed a partnership, and they got, if I remember 
correctly, a certain percentage of sales and also a share 
in the profits. 

Q. Did you not suggest to him that he should not take 
out this percentage, but remit the entire profits to Switzer¬ 
land, and that you would then arrange to take his share, to 
have his share of the profiits deposited in Switzerland, 
and in that way he could avoid the United States income 
tax? A. I don’t recollect to have made such a statement, 
but what I suggested to him was that he should not draw 
out his profits but leave them in the corporation and take 
shares for it. 

Q. You said nothing about making deposits to his credit 

in Switzerland, which would get around the United 

1059 States income tax? A. I had no interest in— 

Q. Did you say anything like that? A. No, I don’t 

think so. 
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Q. Going back to the Plaza Hotel in the fall of 1937, did 
not Houghland also confer with Frankenberg at the Plaza? 
A. I think he never conferred with Dr. Frankenberg alone, 
without me or anybody else present. 

Q. Did he confer with you and Frankenberg at the Plaza 
in the fall of ’37 ? A. That is different, that is possible. 

Q. The fact is, is it not, in 1937 Houghland had a pro¬ 
posal to set up a series of small subsidiaries, to run smaller- 
sized gasoline stations? A. If I remember correctly, at 
this time Mr. Houghland was concerned about a certain 
chain store taxation, and I think it limited the number of 
Spur filling stations in various states, and he at this time 
felt he couldn’t expand freely enough, and he thought that 
Spur, or as the stockholders of Spur, should form several 
other units. And I think it was done in one case, I think 
Spur owns the Yinn Oil Corporation. 

Q. W-I-N-N? A. Y-I-N-N. 

Q. Houghland came to New York in October, 1937, 
1060 for the purpose of discussing this with you, did he 
not? A. You mean this chain store taxation? 

Q. Yes, the proposal to set up a number of subsidiary 
corporations. A. I don’t recollect any details. 

Q. Is it not a fact that you met him at his hotel and 
walked with him to the Plaza Hotel, and while you, during 
the walk he outlined the proposal to you? A. That is pro¬ 
bable. 

Q. And is it not the fact that when you reached the 
Plaza you talked to Dr. Frankenberg’s room, and he came 
down, and you introduced Houghland to Frankenberg, and 
then the three of you went into the Palm Court and had a 
drink? A. That is possible, if Dr. Frankenberg lived at 
this time in the Plaza, and we called for him there, that is 
possible. 

Q. And is it not a fact that before you had reached 
Frankenberg you told Houghland that he would have to 
make a full explanation of the proposal to Frankenberg? 
A. No, Mr. Burling. 
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Q. The answer is no? A. No. 

Q. Is it not the fact that at the Plaza Houghland made 
a full explanation of his proposal, and Frankenberg said 
he would not accept it? A. That is ridiculous, because I 
was— 

1061 Q. All right, the answer is no. A. No, definitely 
no. 

Q. Is it not also the fact that you walked away from the 
Plaza with Houghland, and you then told Houghland that 
you were sorry that Frankenberg had turned down the 
proposal, because you thought it was a good one? A. That 
is perfectly ridiculous. 

Q. And did you not also say that Frankenberg was your 
father’s financial representative, and that your father had 
great confidence in him, and that Frankenberg’s decision 
was final? A. That is outright untrue, Mr. Burling. 

Q. You are sure that that was not said? A. Definitely 
sure. 

Q. By the way, where is Frankenberg, to the best of 
your knowledge and belief? A. I think he is in New York. 

Q. He did not sail to Europe last Wednesday, as far as 
you know? A. I think he had to postpone his trip, or 
couldn’t get a reservation, but I think he either sails to¬ 
day or tomorrow. 

Q. You have been in touch with him this week? A. 
Oh, certainly, yes. 

Q. When did you last communicate with him? 

1062 A. I telephoned him last night. 

Q. And when was the last time before that that 
you communicated with him? A. He visited me. 

Q. When? A. Here in Washington. 

Q. When? A. I think the day before yesterday. 

Q. The day before yesterday—that is on Wednesday, 
the day he was supposed to sail. Where did you see him? 
A. I met him at the airport. 
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Q. What time of the day did yon meet him at the air¬ 
port? A. The plane came— 

Mr. Ingoldsby: I object to this. What is the relevancy 
of this? 

Mr. Burling: This man Frankenberg is the managing 
director of plaintiff corporation. He obviously has, as the 
testimony that I have just gone through shows, a very 
important role in this case, and I am seeking to explore 
the fact that Frankenberg was here in Washington being 
met by Mr. von Opel, that we could have been told that, 
and his testimony could have been taken. 

The Court: You have established that. The time is im¬ 
material. 

Mr. Burling: Yes, Your Honor. 

1063 By Mr. Burling: 

Q. Did you not go to Nashville, or to a place 
near Nashville, Tennessee, in the spring of 1938, and stay 
for several days in Houghland’s home? A. Yes, Mr. 
Houghland invited me. 

Q. On this occasion is it not true that Houghland asked 
you to tell him the nature of the Uebersee Company, and 
did you not tell him that it had been set up when Adam 
Opel stock was sold to General Motors, and that the Opel 
family had been very clever in avoiding foreign exchange 
regulations in connection with Uebersee? A. That is 
ridiculous. 

Q. You did not say that to him? A. No, definitely not. 
Don’t forget that I was warned against the loyalty of Mr. 
Houghland. 

Q. Did you not tell Mr. Houghland on that occasion 
that the Uebersee shares at that time had been put through 
a purported sale, but that the shares were bearer shares 
in the possession of the Opel family? A. That is ridicu¬ 
lous, no. 
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Q. Did you suggest to Houghland that he himself could 
reduce his income taxes by becoming a Swiss national? 
A. That is fantastic, an American citizen living—how can 
he become a Swiss national? He has to live in Switzerland 
12 years. I couldn’t even become a Swiss national. 

1064 Q. Did you say anything to him about how he 
could avoid taxation? A. I was never concerned 

with other people’s taxations. 

Q. Did you discuss any business involving the Spur 
Distributing Company on the occasion of this visit? A. 
Certainly, that was the purpose of my visit. 

Q. Did you do more than drop in for a few minutes at 
the Spur offices on that occasion? A. I don’t recollect the 
length of times I spent in the office, or in Mr. Houghland’s 
home. 

Q. Coming to the summer of 1939, which I will fix in 
your mind by saying that was just before the war broke 
out, you were again on the Island of Sylt, were you not? 
A. Yes. 

Q. Before you went to Sylt you sent Houghland a wire 
—I am sorry, you had received a wire from Houghland in 
Sanct Moritz, is that correct? A. At which date? 

Q. July 20, 1939. A. I must check this date. 

Q. Did you receive a wire from Houghland indicating 
that he was coming to Europe and wanted to see you? A. 
I think he said that to me. He wired, because at this time 
I was at some other place. 

Q. Where were you? A. Let me see the dates 

1065 and I can tell you. 

Q. The date is July 20, *29. A. It is possible that 
I was in Sanct Moritz at this time. It is possible. 

Q. What is your best judgment as to where you were? 
A. At this time I had a compound fracture and was very 
sick, and it is possible that I was in my home. 

Q. I show you Defendant’s Exhibit 63 and ask you if 
you received that wire. A. Yes, I think he wanted to get 
in contact with me. 
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Mr. Burling: I offer this in evidence. 

(The document above referred to, a copy of a telegram 
dated July 20, 1939, was accordingly marked Defendant’s 
Exhibit 63 and received in evidence.) 

By Mr. Burling: 

Q. You replied, did you not, inviting Mr. and Mrs. 
Houghland to visit your family’s estate near Cologne? 
A. I don’t remember, sir, I invited him very frequently 
to Switzerland. 

Q. Did you not invite him to a place you referred to as 
“our family estate”? A. It is possible. If you show me 
the wire, I can tell you. 

Q. Strike out the word “family.” Did you not invite 
him to “our estate” near Cologne? A. That is pos- 
1066 sible. What date is that? 

Q. July 22, the day after the preceding wire. A. 
May I see it? 

Q. Sure (handing a document to the Witness). Did you 
send this wire? A. Yes, I did. 

Q. Does this refresh your recollection as to where you 
were on July 22 or 21? I invite your attention to the words 
following the signature, “Opel”; and then it says “Kampen 
Sylt.” Does that refresh your recollection as to where you 
were? A. What is the date of this wire? 

Q. July 22. A. No, I think that is not correct, it was 
sent from this place called Koerbecke. 

Q. Where is that? A. That is near Cologne. 

Q. You now think you were at Koerbecke at this time? 
A. At this date that is possible, yes. 

Mr. Burling: I offer 64 in evidence. 

(The document above referred to, a telegram dated 
July 22, 1939, was accordingly marked Defendant’s Ex¬ 
hibit No. 64 and received in evidence.) 
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By Mr. Burling: 

Q. What were you referring to >by the words, “our es¬ 
tate”! A. My father had quite a large forests there. 

1067 Q. Where? A. Near Koerbecke, the place men¬ 
tioned on this wire, and as Mr. Houghland, who was 

interested in hunting and had expressed his wish to see 
how that was done in Germany, I told him he could come 
there and see that. 

Q. What is the name of the estate? A. It is called Wil¬ 
helm von Opelsche Forstverwaltung. 

Q. What is the name Wilhelmsruh? A. That is cor¬ 
rect, Wilhelms ruh. 

Q. What is that? A. Wilhelmsruh—ruh you call in 
German, how should I say, a place where you take a rest. 
Ruh means resting. 

Q. And Houghland accepted this invitation, did he not? 
A. I don’t recollect it, because I think there was—he 
couldn’t arrange that. 

Q. You do not recall that Houghland accepted the invi¬ 
tation? A. I don’t recollect the details, because I, if I 
remember correctly, Houghland wanted to spend some 
more time in Ireland or England. 

Q. Did you have any communications with Houghland 
about this? A. You just showed me the wire. 

Q. No, I showed you a wire, what you said asking him 
to come to your estate. A. No, it doesn’t say so, says to 
come to Hamburg or to this place. 

1068 Q. Did Houghland accept the invitation? Inci¬ 
dentally, you say, do you not— 

Mr. Ingoldsby: Just a minute, please. May I ask what 
you are reading from? 

Mr. Burling: Yes, Defendant’s Exhibit 64, which is al¬ 
ready in evidence, Counsel. 

Mr. Ingoldsby: That is all we want to know. 
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By Mr. Bnrling: 

Q. “Would meet you any time Hamburg but would like 
both of you to come to our estate near Cologne after Au¬ 
gust 18. Regards.” A. Yes. 

Q. My question is, did Houghland accept that invita¬ 
tion! A. I do not recollect it, I think it did not fit in with 
his plans, hunting in Ireland. 

Q. How did you learn that! A. He must have sent me 
a wire or a letter informing me. 

Q. Do you recall how you were informed that Hough- 
land would not come to your estate! A. No. 

Q. I show you Defendant’s E x hibit 65 and ask you if 
you did not receive this telegram. A, Yes. 

1069 Mr. Burling: I offer it in evidence. 

Mr. Gallagher: What date is that! 

Mr. Burling: July 22. 

(The document above referred to, a telegram dated 
July 22, 1939, was accordingly marked Defendant’s Ex¬ 
hibit No. 65 and received in evidence.) 

The Witness: I invited him for the 18th, and he said 
he would come August 25th. 

By Mr. Burling: 

Q. So on July 22 he said, “Delighted to accept invita¬ 
tion. Suggest about August 25 if convenient to you. Ad¬ 
dress American Express, London.”. Signed, Houghland. 

Did Houghland come about August 25! A. No, he did 
not come because this time was not . convenient for me, I 
had invited him for August 22. 

Q. And how did you communicate that fact to him! A. 
I don’t recollection. There must have been an exchange of 
wires. 
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Q. Did you not call him on the telephone, you in Co¬ 
logne, and Houghland in London! A. At what time! 

Q. After this. A. May I see the date again! 

Q. The date is July 22. A. The date is July 22! 

1070 Q. Of the wire. Did you not call him on the tele¬ 
phone! A. At what date! 

Q. At any date thereafter! I am asking you how you 
communicated to Houghland the fact that August 25 was 
not convenient to you! A. I don’t recollect that. 

Q. Is it not the fact that you called Houghland on the 
telephone and urged him to some some time toward the 
end of August, 1939! A. The wire shows that he did not 
want to come before August 25. 

Q. And about August 20, did you not call him on the 
phone and say, “Fine, come along on the 25th”! A. You 
mean invited him at the date he had suggested to come 
there! 

Q. To this estate, Wilhelmsruh. A. To the estate, that 
is quite impossible, Mr. Burling. 

Q. Did you have any conversation over the long distance 
telephone with Houghland on this occasion! A. From 
which place! 

Q. From any place, to Houghland, in the month of Au¬ 
gust, 1939. A. I don’t recollect any conversation, and 
normally I don’t use long-distance telephones. 

Q. So if you had made a long-distance call, it 

1071 would have fixed itself in your mind. A. If you 
give me the date and place, I could check on it. 

Q. The day was shortly before the end of August A. 
What do you mean, shortly before! 

Q. Around the 20th. A. Around the 20th! 

Q. Did you not telephone him! A. From where! 

Q. From the neighborhood of Cologne. A. No, defi¬ 
nitely not 

Q. That is where you were at that time, is it not! A. 

No. 
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Q. Where were you! A. In Zurich. 

Q. When did you reach Zurich! A. Some time before 
that date. 

Q. When! A. That is a very long time ago, Mr. Bur¬ 
ling, but I think a few days prior to the 20th. 

Q. At any rate, while you were still at Wilhelmsruh, 
did you not call Houghland and urge him to come to Wil¬ 
helmsruh! A. Pardon me, you are implying me that I 
was prior to the date I came to Zurich in Wilhelmsruh, 
which is not correct. 

Q. Where were you before you went to Zurich! 
1072 A. I was in Kampen, because I had a broken leg, 
and the doctor had advised me to go to the seaside 
and into a cool climate. 

Q. Did you spend the summer in Kampen! A. No. 

Q. How long a time did you spend in Kampen! A. I 
think I was there about, offhand, two or three weeks. 

Q. Is it not the fact that Houghland said that he would 
not come to visit you in Germany, because he thought that 
there was a war going to start! A. That was ridiculous. 

Q. Did he or did he not say it! 

Mr. Gallagher: What is this time again! 

Mr. Burling: The same time, Counsel. 

The Witness: I just told you I did not invite him at 
this time to come to Germany, because I had already left. 

By Mr. Burling: 

Q. Why don’t you answer my question! A. Would 
you repeat it! 

Q. Yes. Is it not a fact that Houghland said to you in 
words or substance, “I will not come to Germany now, be¬ 
cause a war is about to break out”! A. That is impos¬ 
sible, because I did not invite him to Germany. 

Q. You can say that much more simply by say¬ 
ing no. 


1073 
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The Court: I think we will have to adjourn here. 

(Accordingly, at 12:30 p.m. a recess was taken until 
2:00 pjn.) 


1074 After Recess 

(The proceedings were resumed at 2 o’clock p.m., 
at the expiration of the recess.) 

Mr. Burling: May I proceed, Tour Honor. 

The Court: Yes. 

Mr. Burling: Your Honor, I would like to hand to the 
Court a copy of the petition for certiorari in Uebersee Fi- 
nanz Korporation against Rosen, et al., which I have bor¬ 
rowed from the library of the Supreme Court. I cannot 
have it marked because I promised to return it today to 
the library of the Supreme Court, and I offer it solely for 
the filing stamp on the cover. 

The Court: All right. 

Mr. Burling: May the Record indicate the date. Your 
Honor. 

The Court: Yes, April 17,1936. 

Cross Examination —Resumed 
By Mr. Burling: 

Q. Mr. von Opel, did you have any discussion with Mr. 
Davis or with any other lawyer concerning filing a petition 
for certiorari in the Supreme Court? A. I don’t recol¬ 
lect it. 

Q. You understand, do you not, that in layman’s lan¬ 
guage filing a petition for certiorari in the Supreme Court 
is approximately equal to appealing to the Supreme Court? 
A. Yes, I think I understand it. 

1075 Q. Now, did you have any discussion with any 
lawyer about appealing to the Supreme Court in 
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the Gold case? A. I think the lawyers were advised to 
do the best they could. The details I do not understand 
because it was a very complex legal matter. 

Q. Is it your testimony that Mr. Kresel and Mr. Davis 
went ahead and filed a petition for certiorari without be¬ 
ing instructed to do so by you? A. I think they conferred 
with the corporation overseas and with the officers. 

Q. Who did they confer with? A. I think with the of¬ 
ficers of— 

Q. Who, please. Name them? A. The officers of the 
corporation are Doctor Henggeler, Doctor Meier, the 
president, and Doctor Frankenberg. 

Q. And you think the lawyers, before they filed a peti¬ 
tion in the Supreme Court, conferred with one of those 
three men? A. The men— 

Q. Answer my question, please. A. All the lawyers, 
I think they conferred with them. I think it was the nat¬ 
ural thing to do. But I have no knowledge at this time. I 
could check the records, of course. 

Q. Did you know that a petition for certiorari was be¬ 
ing filed in the Supreme Court? A. I do not rec- 
1076 ollect that 

Q. Did you know that the record which con¬ 
tained your affidavit was filed in the Supreme Court of 
the United States? A. I do not recollect that But it 
must have been because it went, I think, first to the Dis¬ 
trict Court and then to the Court of Appeals and then— 

Q. Those are courts in New York, are they not? A. I 
think so, yes. 

Q. And then came down here to the Supreme Court in 
Washington? A. Yes. 

Q. And you testified yesterday you took no steps to tell 
your lawyers that your affidavit was wrong on an impor¬ 
tant point before the Circuit Court record was filed, did 
you not? A. No. I think I didn’t testify such. 

Q. Well, at any rate, that is the fact, is it not? A. It is 
not even a fact because the affidavit refers to the time, to 
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all the happenings between this agreement and the time 
up to this affidavit 

Q. Correct. But did you not testify yesterday that you 
learned in the summer or fall of 1936 that Frankenberg 
was not your father’s agent and, therefore, that the usu¬ 
fruct had not arisen! A. Yes. 

1077 Q. And that is not what the affidavit says, is it! 
A. The affidavit was filed— 

Q. That is not what the affidavit says, is it! A. No. It 
was filed before this date. 

Q. But the affidavit says something which you learned 
was incorrect, does it not! A. It was not incorrect at the 
time. 

Q. No, but you learned from your father, did you not, 
that Frankenberg was not his agent and, therefore, that 
the usufruct had not arisen! A. Yes. My father refused 
to— 

Q. Yes, you learned that, did you not! A. Yes. 

Q. Fine. And now I ask you did you take any steps to 
see to it that an affidavit which contained a misstatement 
of fact or an error of fact was not filed in the Supreme 
Court of the United States! A. But this affidavit re¬ 
ferred to the time prior to ’35. 

Q. Yes, but was Doctor Frankenberg ever your father’s 
agent! A. I considered him as such at the time I filed 
the affidavit 

Q. Did you consider him as such at the time that the 
record was filed in the Supreme Court! A. Since 

1078 the record was filed I hadn’t even any idea what 
was going into this record as far as I remember. It 

was a mere constitutional question at the time. 

Q. In 1935, you say, Meier was president of the plain¬ 
tiff corporation! A. Yes, I think he was president at 
the time. 

Q. This Eugen Meier, is it not! A. Yes. 

Mr. Burling: I ask that Plaintiffs concede Defendant’s 
Exhibits 66 and 66-A. 66 is a German memorandum taken 
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from the files of the plaintiff corporation, prepared by 
Doctor Eugen Meier. 

Mr. Gallagher: What is that. I did not hear that. 

Mr. Burling: I have not read them yet Will you just 
give me a moment to read it 

If Your Honor please, these are documents taken from 
the files of the plaintiff itself. They have been in counsel's 
possession for some time. 

Mr. Gallagher: I am sorry, Mr. Burling. I have never 
seen them. 

Mr. Burling: May I ask, Your Honor, if counsel now 
withdraws from the stipulation which we entered into, 
that the genuineness of documents in the plaintiffs own 
files would be conceded and that we could use the photo¬ 
stats we made. 

1079 Mr. Gallagher: I am not asking to withdraw at 
all, and I am not objecting, I am just trying to get 
an opportunity to look at it before you continue your cross 
examining, so I will know what you are talking about to 
Mr. von Opel 

Mr. Burling: If Your Honor please, I do not think I 
should be held up while counsel examines documents which 
have been in his possession for months. 

Mr. Gallagher: I cannot have a photographic memory 
of every document. 

The Court: If you have already so stipulated, I will 
receive it. 

Mr. Gallagher: I am not objecting. I just want to read 
it 

The Court: Well, I will receive it, and you can be ex¬ 
amining it. 


(The documents referred to were marked and received 
in evidence as Defendants Exhibits 66 and 66-A.) 

Mr. Burling: I do not intend to examine. I merely wish 
to read into the Record a paragraph on page two. 



708 


This is a memorandum of a conference arising out of 
the application to the Treasury made by the plaintiff to 
receive the gold. 

The Witness: What date is it, Mr. Burling? 

Mr. Burling: This is dated April 4, 1935. 

Mr. Gallagher: May I interrupt just a minute, 

1080 Mr. Burling? 

Are you sure this is out of the Uebersee, or could 
this be out of Mr. Kresel or Mr. Davis’ files? 

Mr. Burling: May the Record show that this came 
from “Blue folder, consecutive No. 22, marked “Gold- 
Angelegenheit, Mappe IV, 1. Klage (Complaint), etc., 2. 
Fritz von Opel, 3. Isidor L Kresel, New York, 4. Davis, 
Polk, Wardwell, Gardiner & Reed, 5. Dr. E. Meier, Lies- 
tal, 6. Dr. I. Henggeler, Zurich, 7. Theodore Hoffacker & 
Co., New York, 8. Federal Reserve Bank, New York, 9. 
Treasury, Washington, 10. Ladenburg, Thalmann & Co., 
New York.” 

Mr. Gallagher: I do not think our stipulation covers 
anybody’s memorandum as to what took place at some 
conference. 

We merely stipulated as to the fact that these are our 
records. 

Mr. Burling: Are you objecting or making a speech? 
Mr. Gallagher: I am speaking to his Honor. 

Mr. Burling: I submit that you should make an objec¬ 
tion or else let me proceed with my examination. 

Mr. Gallagher: I am recalling your statement to his 
Honor about the stipulation. 

The Court: What is the state of the record? Is this of¬ 
fered in evidence? 

Mr. Burling: Yes, Your Honor. 

Mr. Gallagher: And I am objecting to a lot of state¬ 
ments on the Treasury Department, which are in- 

1081 corporated in this memorandum which Mr. Burling 
is trying now to introduce. 



Mr. Burling: If I may point out, this is a memorandum 
maintained in the files of the plaintiff corporation. I de¬ 
sire to read into the record the fact that the president of 
the corporation made a representation to the Treasury. 
Surely a representation to the Treasury, made by the 
plaintiff’s own president, is binding on the plaintiff. 

That is all I am trying to accomplish. 

Mr. Gallagher: There is no signature on this copy you 
have handed us. 

Mr. Burling: I am trying to read, if Your Honor please, 
the paragraph beginning on page 2 with the words— 

May I not be interrupted by counsel. 

Mr. Gallagher: His Honor is still considering the matter. 

The Court: What is it you are offering! 

Mr. Burling: I offer the document but if there is any 
difficulty about it, I will restrict it to the paragraph on 
page 2 which Meier, the president of the corporation, is 
reporting what he told the Treasury about the ownership 
of the plaintiff’s shares. 

Mr. Gallagher: Your Honor, our objection still goes to 
the point. Until Mr. Burling submits as to who this mem¬ 
orandum is signed by and who prepared it, we still 
1082 have objection to it. The fact that it is in our cor¬ 
porate files, in my opinion, is meaningless as to its 
admissibility. 

We are not denying the fact that the memorandum is 
in our files. 

Mr. Burling: I will ask the witness if he can identify 
the signatures on the document. 

By Mr. Burling: 

Q. Will you look at this document and see if you can 
identify the signatures? 

(The document was handed to the witness.) 
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May I meanwhile point out that it recites that those 
present were B. Bernstein, attorney of the Treasury De¬ 
partment, Doctor Eugen Meier, and Doctor Schlatter of 
the Swiss Embassy, and it recites that “Bernstein spoke 
English, I spoke German, Dr. Schlatter interpreted.”— 

Since I would take it that that made it clear that the 
“I” must be Doctor Meier. 

By Mr. Burling: 

Q. I ask you about the signatures which are on the last 
page, Mr. von Opel? A. It seems to be the signature of 
Mr. Meier. I am not sure of it, but it does seem passible. 

You could compare it with other signatures in the files. 

The Court: Well, I will receive it. 

You say, it has already been testified that Doctor 
1083 Meier was president of the corporation at that time. 

Mr. Gallagher: We have no objection, Your 
Honor, if it is signed by Mr. Meier, but our difficulty is 
we did not know who it was signed by. 

The Court: I understand the witness to say it was 
signed by him. 

Mr. Burling: May I read again? 

“Upon the question as to the stock holdings of Mr. F. 
von Opel I replied that I did not know since we had bearer 
shares. I knew positively that no American citizen and no 
person having residence in America was a stockholder. 

“Mr. Bernstein insisted that it should be known to me 
whether Mr. von Opel had a controlling interest; I replied 
that a group of which Mr. von Opel was a member had a 
controlling interest but that I did not know the composi¬ 
tion of that group. 

“If my information was correct, that group also in¬ 
cluded other members of the von Opel family. The extent 
of the participation of Mr. F. von Opel was not known 
to me.* 



By Mr. Burling: 

Q. Now, Mr. von Opel, have you ever seen this document 
before! A. I saw it in the files, yes. 

Q. When did you see it first! A. Four to six 

1084 weeks ago. 

Q. Did Mr. Meier ever tell you that he had made 
representation such as I have just read to you, to the Treas¬ 
ury! A. No, I do not recollect that. 

Q. Did you ever tell Mr. Meier that the shares of Ueber- 
see were owned by a group! A. No. 

Q. Have you any explanation as to how the president 
of Uebersee came to make a representation to the United 
States Treasury that Uebersee was owned by a group of 
which you were a member! A. Because these shares were 
bearer shares, and he had no possibility of establishing 
correctly who was the owner. 

Q. In your opinion, was his statement to the Treasury 
correct or incorrect! A. As far as he could know— 

Q. Will you answer my question! A. I think it was 
correct, yes. 

Q. That is, you think it is correct that at the date of 
this conference— A. He mentioned— 

Q. Wait a minute, please. 

April 4, 1935, it was correct that the Uebersee shares 
were held by a group of which you were a member! 

1085 A. No, he did not say so. 

Q. Well, I will read it to you again: 

“I replied that a group of which Mr. von Opel was a 
member, had a controlling interest.” 

Now, is that statement correct or incorrect! 

A. But why don’t you read the first sentence, Mr. Burling! 

Q. Is that statement correct or incorrect! A. It has 
to be read together with all the other statements. 

Q. Well, I understand that he said he was not certain 
but Mr. Meier states in this memorandum that he had told 
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the Treasury officials, “A group of which Mr. von Opel was 
a member had a controlling interest,” and you say that is 
correct? A. No, I do not say that I say you must read it 
altogether. 

Q. Well, how do you read it altogether so that it is not 
incorrect? A. Please read the first sentence. 

Q. I have read it. You read it now and tell me how it 
is not incorrect A. “I replied, as we have already stated, 
by cable that he”—meaning myself—“is a share holder”— 
Q. Where do you see this? A. Paragraph first 

1086 Q. That does not say he was the shareholder. It 
says he was stockholder, does it not? A. “He is 

stockholder”, yes. 

Q. I see— A. “Depositor of securities and he advises 
the corporation in technical matters.” 

Q. The statement that the corporation was owned by 
a group of which you were a member, how is that correct? 
A. Mr. Meier had no possibility of finding out who owned 
those bearer shares. 

Q. So your testimony is that the president of the cor¬ 
poration, when being questioned by the United States 
Treasury, made representations of fact when he had no 
possible way of knowing what the facts were. Is that 
right? A. That is what he stated here. 

Q. Mr. von Opel, you can read the words, can you not? 
A. Yes. 

Q. “A group of which Mr. von Opel was a member, had 
a controlling interest” A. But don’t forget about the first 
sentence. 

Q. I read the first sentence. I am talking about this 
sentence. A. And please read the second para- 

1087 graph, too. 

Q. Yes. A. You are just picking out one sentence 
out of the group. 

Q. Yes, but that one sentence either is true or it is 
false, or else it is a statement of fact made by a man who 




does not know anything abont it whatever. A. 
the entire paragraph, Mr. Burling. You are pulling 
just one sentence out of a half a dozen. 

Q. Of course I am, and I want to know what does 
sentence mean to you, in the context or out of the 
What does that sentence mean to you? Who is the bene¬ 
ficial owner of the shares? A. I can not say that I have 
to read the full letter, not just one line. 

Q. Would you say that you apply the same techniques 
in reading this that you have applied in construing Plain¬ 
tiff’s Exhibit No. 5? A. I always try to understand a 
ter fully. And I think it is impossible to just take 
sentence and just read this one sentence. 

Q. Is there anything in here which in any way 
a way the fact that Meier represented to the Treasury that 
Uebersee was owned by a group, of which you were a mem¬ 
ber? A. He hadn’t even any contact with me, and was not 
in Switzerland. I met him in New York and I told him 
facts in New York. 

1088 Q. Do you think he came back to the Treasury and 
said he had been mistaken? A. I don’t 
whether he did it or not, but we filed—I think he made 
affidavit, didn’t he? 

Q. I do not know. * A. Well, yes, you find this in 
Gold case book. Why do you overlook this fact? 

Q. Did Meier ever file an affidavit in which he 
misrepresented the facts or had been wrong when he 
Bernstein of the Treasury— A. He filed a complete affi 
davit 

Q. No, wait a minute. Did he ever say he had 
wrong in the course of this conversation with Bernstein? 
A. As far as I know it was filed with the same part of the 
Treasury Department. 

Q. Sure, but that does not take back the statement 
that he made to Bernstein, does it? A. I 
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Q. Ton think it does. 

Now, it goes on to say: 

“If my information was correct, that group also includes 
other members of the von Opel family.” 

He said that, didn’t het A. Yes. 

Q. Now, as a matter of fact, Meier’s affidavit did 

1089 not take back his oral misrepresentation at the 
Treasury, did it? A. I didn’t read it 

Q. I want to read with you the following—I am reading 
from page 26 of the record in the Gold case, folio 77: 

“It has always been my understanding that Mr. Fritz 
von Opel, a German citizen and resident of Sanct Moritz, 
Switzerland, either owned personally or held for members 
of his family a substantial number of shares of Uebersee 
Finanz-Korporation, A. G., but I have no personal knowl¬ 
edge on the subject” 

A. But would you please leave me the record here. 

Q. Sure, yes. A. May I read the next paragraph? 

Q. Bead anything you think will help you? A. “On May 
14, 1935, I heard Mr. Fritz von Opel say that he was the 
owner of substantially all the stock of said corporation, 
subject to the right of usufruct reserved in his father 
Wilhelm von OpeL” 

Q. But he did not specifically do anything to take back 
the oral statement he had earlier made, did he? A. It 
was addressed to the Treasury Department 
Q. Now, coming to another topic you testified, I think, 
that Doctor Frankenbeigf was not with you in 

1090 Montreal in 19— A. I didn’t say that, Mr. Burling. 
I said I didn’t remember whether he was there. It 

was quite possible. 

Mr. Burling: Tour Honor, we have a telegram here in 
German and which we have hurriedly translated. I ask 
leave to have the English translation marked and for per- 






mission to substitute a properly typed copy of the trans¬ 
lation later. 

The Court: All right. 

Mr. Burling: This bears penciled corrections. 

I do not want anything more than this signature in it 

Mr. Gallagher: Before you go on with the interrogation 
about it, I wanted to know what the contents of the com¬ 
munication is that you are going to inquire about it 

Mr. Burling: Since counsel keeps stopping me on the 
grounds they have not seen the documents, I want the 
record to show that this, again, is something which we 
borrowed from counsel and photostated and returned to 
them. It is in their possession. 

In view of the great length of this examination, Your 
Honor. I think we should go ahead, and unless there is an 
objection to the translation, we should be permitted to" 
proceed. If there is one, we can take it up then. 

The Court: If there is any way to make time, I would be 
glad to do it. 


Q. Will you examine Defendant’s Exhibit No. 67r 
A which is conceded to be a document taken from the rec¬ 
ords of the plaintiff corporation, and see if that refreshes 
your recollection as to whether Frankenberg was with you 
in Montrealf A. Yes. 

Q. Was het A. Yes, apparently. 

Mr. Burling: I offer 67 and 67-A. 


(The documents referred to were marked and received in 
evidence as Defendant’s Exhibits Nos. 67 and 67-A.) 

By Mr. Burling: 


Q. Did you have a conversation over the phone with 
Mr. Houghland in late August, 1939, in the course of which 
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you said to him, “Tour refusal to come to Germany is 
foolish. There will not be any war. We are just going to 
take a little slice off Poland, and the British won’t fight.” 
A. That is ridiculous. I did never make such a statement 
Q. Did not Houghland tell you that he would think it 
over and call you back in Germany the next day? A. Tha. 
is very unlikely. 

Q. Did not Houghland call you the next day and 

1092 didn’t you tell him again— A. Call me where, Mr. 
Burling? Could you make that a little bit clearer 

to me? 

Q. Somewhere in the neighborhood of Cologne? A. 
And when? 

Q. I have fixed the date repeatedly. A. What is the 
date? Between the 25th of August— 

Q. Abound the 20th of August, 1939? A. After the 20th 
or before the 20th? 

Q. Around the 20th. I do not know the exact date. A. 
What do you mean by “around.” How many days around? 

Q. Are you in any doubt as to whether you did or did 
not have this conversation with Houghland? A. Definitely 
not. 

Q. You did not say to Houghland, again, on a second 
occasion, the day after a first conversation, that there 
would be no war? A. If I recollect correctly, I invited 
him to Switzerland at this time, and I told him—he was 
very scared that he might be surprised by war, and could 
not return to the United States. 

Q. Are you not thinking of an invitation you made Mr. 
Guyette? A. At what time? 

1093 Q. At about this same time? A. Where was Mr. 
Guyette at this time? 

Q. In Lowell, Massachusetts. A. And you mean in 
August, 1939? 

Q. No, around in the latter part of 1939? A. Now you 
mean and even say the latter part of ’39. I could have 
invited him before it had broken out. 




Q. Did yon not write Mr. Guyette and tell him he could 
come by way of Italy and Switzerland? A. If he wanted 
to talk to me it is possible. 

Q. And yon nrged him to come, did yon not? A. I in¬ 
vited all my presidents of my corporations repeatedly. 

Q. I am just asking if yon are not confusing an invita¬ 
tion to Guyette with a telephone conversation with Hough- 
land? A. I do not think so because I certainly had no 
telephone conversation with Mr. Guyette. 

Q. And didn’t you say to Houghland that he really ought 
to come to Germany and to meet your father because he 
was really working for your father? A. That is a ridicul¬ 
ous statement. 

Q. Perhaps so, but did you make it? A. No, I did not 
make it. 

Q. And didn’t you say to him that it would be 
1094 valuable both to your father and to Houghland for 
the two men to meet? A. No. Because if I had 
wanted them to meet, the best time was his trip to Germany 
in ’37, and not any date before the outbreak of the war. 

Q. You testified this morning that it was not your cus¬ 
tom to make long distance telephone calls. Is that right? 

A. Whenever I could I avoided it and used wires. 

Q. In February, 1941, did you have a telephone conver¬ 
sation in West Palm Beach, Florida, with any person in 
Budapest, Hungary? A. I was asked by wire to telephone 
Budapest, and I didn’t do it 

Q. You did not do it? A. No. 

Q. Did you have any long distance telephone calls be¬ 
tween Palm Beach—I believe I said West Palm Beach be¬ 
fore—I meant Palm Beach— A. Yes. What was your 
question, did I have any— 

Q. —telephone calls in February, ’41, between Palm 
Beach and Hungary? A. No. 

Q. You axe sure of that? A. Yes, I am sure of it 



Q. At any rate yon are sure, I suppose, that you 

1095 did not talk for a half an hour on the trans-Atlantic 
phone! A. That is fully impossible. 

Q. Did you ever tell anybody that you had been talking 
for half an hour to Hungary in February, ’41! A. That 
would have been an outright lie. 

Q. I did not ask you that. I said did you ever tell any¬ 
one that! A. No. 

Q. Do you know a man named Calvin Houghland! A. 
He is Mason Houghland’s boy, yes. 

Q. Do you know him! A. I met him once or twice, yes. 

Q. Well, he visited you in Palm Beach, didn’t he! A. 
After his marriage he passed through Florida and stopped 
a day in Palm Beach. 

Q. And on that occasion didn’t you talk to Hungary for 
half an hour on the trans-Atlantic phone! A. It is an 
invention. I never did such. 

Q. Didn’t you tell him that you had that day talked to 
Hungary! A. I did not That is fully impossible. 

Q. You did not tell him that! A. No. 

Q. You are absolutely certain! A. I am abso- 

1096 lutely certain, and the best thing is you check the 
record in Palm Beach and there you will find it 

Q. I believe you can permit me to direct the preparation 
of this case. If you want to have your counsel check the 
record you, of course, are at liberty to do that 

Now. have you ever engaged in any activities related to 
production of bauxite! A* Yes. 

Q. To the best of your knowledge and belief has Ueber- 
see Finanz-Korporation in any way been involved in these 
bauxite activities! A. Transdanubia is a corporation 
which is a Hungarian corporation, and which I founded in 
1935, and was owned by Uebersee. 

Mr. Burling: At this point, if Your Honor please. I wish 
to read defendant’s interrogatories and plaintiff’s answers 
thereto. 
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By Mr. Burling: 

Q. Bid Transdanubia have any interest in any bauxite 
mines or bauxite mining rights at any timet A. Bid Trans¬ 
danubia, you meant 

Q. Test A. Yes, certainly. 

Q. And you just now said that Transdanubia was 
1097 owned by Uebersee, have you nott A. Yes. 

Mr. Burling: If your Honor please, we asked at 
question 28: “State the nature of plaintiff’s interest in 
any corporation, holding or owning bauxite mines in Hun¬ 
gary, at all times from October 5, 1931, to June, 1942.” 

And this is what we were answered: 

“The plaintiff had no interest in bauxite mines or 
bauxite mining rights in Hungary at any time. The plain¬ 
tiff has no interest in any corporation holding or owning 
bauxite mines or mining rights in Hungary from October 
5,1931, to June, 1942” 

Mr. Ingoldsby: Your Honor, we will agree at this time 
that we were in error in malting that reply. I must say 
that the mistake was not known to me until the present 
moment I think that the reason for our statement will 
become perfectly apparent as the testimony develops on 
this. 

The Court: WeH. I guess we had better not argue it 
now. I will hear it later. 

Mr. Burling: I want to point out further that the date 
of the interrogatories, the answer to the interrogatories, 
is November 26, 1948. 


By Mr. Burling: 


Q. You organized or caused to be organized a 
1098 corporation called Transdanubia Bauxite t A. Yes, 
that is correct 





Q. And how were the shares owned? A. I think the 
corporation has a capital of—nominal capital of 300,000 
pengos paid in, if I recollect correctly, were 90,000 pengos. 

Q. Yes, and 100 percent of the shares of Transdanubia 
were held by Uebersee. Is that right? A. They were 
first—the corporation was founded by me. I held the shares 
first, and later on they appeared on the books of Uebersee. 

Q. When were the shares transferred from you to Ueber¬ 
see? A I could not tell that offhand. The books will 
show. I think it must have been around ’37 or , 38. 

Q. And have you any reason to suppose that Uebersee 
at any time thereafter, down to June 1942, divested it¬ 
self of those shares? A. I think they still hold them up 
to the times* they were written off. 

Q. When were they written off? A. They were written 
off, I think, in 1946 as a total loss. 

Q. So, until *46, from ’36 to *46 plaintiff owned Trans¬ 
danubia. Bight? A. Yes. 

1099 Q. Now, will you agree that 90,000 pengos—pengo 
that is the Hungarian unit of money, is it not? A. 

Yes. 

Q. —was equivalent to approximately 78,000 Swiss 
francs? A. You mean 90,000 pengo are how many thous¬ 
and francs? 

Q. 78,000? A. Yes. Those rates, they change from time 
to time. It is approximately correct, yes. 

Q. Well, at the time you made the investment, that is 
approximately right? A. Yes. 

Q. And is it not true that Transdanubia then acquired a 
half interest in certain mining rights, mining property, 
near Budapest? A. That is not correct, Mr. Burling. . 

Q. Please correct me? A. It is vice versa. I acquired 
those rights and later on transferred them to Transdanu¬ 
bia, to the corporation. 

Q. When did you acquire the right? A. Around—well, 
that is hard to say. Before the end of *35. 



Q. And the rights you acquired constitute a fifty 

1100 percent interest in certain mining properties. la 
that correct? A. You cannot express it this way. 

May I tell you? 

Q. Please do. A. Around *34 or the beginning of *35 I 
went into Hungary and contacted the Hungarian Govern¬ 
ment and the Hungarian Government offered me some 
mineral rights on sites which the Hungarian Government 
owned. And at this time they were very eager to get 
capital in to build up some competition against Hungarian 
Swiss bauxite trusts, and I was given option by the Minis- 
ter of Industry and Commerce for about 4 or 6 weeks, or 
you better call it ‘‘right of refusal”— 

Q. Well, without going into the detailed history, you, 
in some manner or other in 1934 or *35, acquired mining 
rights, did you not? A. Mining rights is not the proper 
expression. 

Q. Well, state what it is, please? A. It is mineral rights. 
Q. Mineral rights? A. Mineral rights, yes. 

Q. And where were those mineral rights located? A. 
In Hungary. 

Q. Can you be more specific? A. Near Sumeg. 

1101 Q. Will you spell that, please? A. S-u-m-e-g. 

It is a vicinity of Lake Balaton. 

Q. And you acquired 50 percent of these rights and the 
other 50 percent were held by someone else? Is that right? 
A. I have to explain that a little further. Some men who 
offered me those rights under an option agreement, trans¬ 
ferred 50 percent of some small part directly to me without 
exercise of the option agreement 
Q. And in 1936 you transferred your rights to Trans- 
danubia? A. Yes. 

Q. And Transdanubia continued to hold those rights, 
at least until 1940, did it not? A. That is correct 
Q. And the other 50 percent of the rights ultimately 
came into the ownership of Giulini Brothers of Ludwig- 



shafen. Isn’t that right? A. The owner, Koranyi, who 
owns those 50 percent, and who had given me this option 
agreement, delivered bauxite, made a contract of delivery 
with Giulini, say it was several hundred thousand pengos, 
and he stopped delivery, and they sued him for repayment, 
and in some way or other they owned or controlled these 
other 50 percent. 

1102 Q. Now, on September 1, 1939, Transdanubia held 
50 percent of these mineral rights and Giulini held 

the other 50. Is that right? A. It is not quite clear to me 
to which extent Giulini was the owner. I think they only had 
the power of exercising these rights as long as his loan 
given to Koranyi was not repaid. 

Q. And bauxite is the ore from which aluminum is re¬ 
fined, is it not? A. Yes, definitely. 

Q. And Giulini Brothers were one of the four or five 
largest producers of aluminum in Germany, were they not? 
A. Yes. 

Q. And their plant was at Ludwigshafen? A. Yes. 

Q. And is it not true that some mines were started 
which were named Edgar-Margot mines? A. The first 
mine which was started was Margot. That was a mine I 
opened and closed because it was not productive. 

Q. Well, were there not some mines— A. And I think 
the Edgar mine, if I recollect, was a mine Mr. Koranyi 
started and had to let go. 

Q. Now, after the original investment of 90,000 

1103 pengos, Uebersee advanced additional sums to 
Transdanubia, did it not? A. Yes. It was as fol¬ 
lows: 

Mr. Koranyi had started to produce out of his Edgar 
mine, and he went broke and did not live up to his obliga¬ 
tions and I didn’t realize it at this time but I, as the co¬ 
owner of Koranyi, was held liable for all damages done, 
even unpaid wages of Koranyi 



Q. Well, At aliy lAte, some 84,146.90 BwisS fftncs were 
lent to Transdanubia by Uebersee in the year. 1939. Is 
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not that so? A. Yos. t had to i*fep&y all thodfc dan&gte 
done. 

Q. And that sum was increased in 13&9 to 89,453.40 
Swiss francs, was not it? A. t could not tell yon that off¬ 
hand, but approximately those figures seem to be correct 
Q. Now, the bauxite mines continued to be operated at 
least until 1941, did they not? A* No, they did not operate. 

Q. They did not? A* No. They had no capital to 
operate. That was the difficulty. 

Q. I address your attention specifically to the day July 
30, 1942? A. July? 

1104 Q. July 30, 1941. Were the bauxite mines being . 
operated on that day? A. I could not tell yom 
Q. Did you swear on an affidavit on that day that the 
bauxite mines were being operated? A* I was asked it by 
some Miami hearing boards. 

Q. I am coming to that But did you swear on July 30, 
1941, that the mines were being operated?, A* At this . 
time they were still owned by Transdanubia. 

Q. That is not the question* The question is did you 
swear on that date that they were being operated? A* (No 
response) 

Q. I show you an affidavit and ask you if this is your 
signature on it? A. That is my signature, yes* 

Q. In this an affidavit which you submitted to the United 
States Treasury? A* May I see it? 

Q* Yes. 

(The affidavit was handed to the witness.) 

A. I do not see that anywhere, Mr. Surfing. 

Q. I just asked you, Mr. von Opel, if you submitted this . 
to the Treasury ? A. Thkt is possible, yes. 






Q. At any rate, you executed it? A. Yes. 

1105 Mr. Burling: I offer it in evidence. 

(The documents referred to were marked and re¬ 
ceived in evidence as Defendant’s Exhibit No. 68.) 

By Mr. Burling: 

Q. Did you swear—I am reading if Your Honor please 
from the bottom of page 4 and the top of page 5—“By far 
the greater part of the proceeds of the sale of the 10 
percent of the Opel stock to General Motors have been 
invested in various American enterprises which I shall 
now mention. 

“Besides these American interests, Uebersee has only 
a relative small investment consisting of a plantation in 
British East Africa, a part interest in a mine in Hungary 
which is operated under a five-year lease by Hungarians, 
and a House in Sanct Moritz, Switzerland.” 

A. Yes, that is correct 

Q. Now, does that refresh your recollection that as of 
that date the mines were being operated? A. The last I 
heard I think was in April or May, 1941,1 had an exchange 
of wires with the Transdanubia corporation, and its two 
managers and they wanted me to invest capital so that they 
could go on deep mining—no, so they could go over to 
deep mining, and I refused it 

Q. Well, if you did not know whether or not the 

1106 mines were being operated on July— * A. They 
wired back that they needed funds. I replied that I 

would not give them any more funds and they, in turn, 
wired and said since they would be forced to sell out or 
lease, and send in another wire saying to them how could 
they lease, and I told them to do anything what was, in 
their opinion, the best thing to do, and I think the last 
suggestion was a five-year lease. 





Q. Well, so that you did think, on July 30, 1941, that 
the mines were being operated! A. I was— 

Q. Well, did you or did you not! Can’t you answer that? 
A. I was under this impression. 

Q. That they were, in fact, being operated? A. That, 
so to say, some managers had carried out what they had 
suggested two or three months previously. After that time 
I had no new knowledge. 

Q. We will go on much faster if you will just answer my 
question. 

Did you not think on July 30,1941, that the mines were 
being operated? A. Not operated by Transdanubia. 

Q. Well, were they being operated by anybody? A. By 
another party, that is possible. 

Mr. Burling: I now offer, as admissible on its face, 
1107 Defendant’s Exhibit No. 69, which is a certified copy 
of an affidavit taken from the files of the Treasury 
Department. 


By Mr. Burling: 

Q. Now, this is an affidavit, is it not, Mr. von Opel, signed 
by Isidor Kresel, your attorney, and filed with the Treas¬ 
ury in your behalf? A. May I see it? 

Q. Yes. 

(The document was handed to the witness.) 


I beg your pardon, I made a mistake. It was filed on 
behalf of the plaintiff corporation Uebersee, was. it not? 
A. I will have to check that, please. 


(The witness examined the document) 

Yes, I think it is, Mr. Burling. 

Mr. Burling: All right, I offer it in evidence. 
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(The document referred to was marked and received in 
evidence as Defendant’s Exhibit No. 69.) 

By Mr. Burling: 

Q. Now, Mr. Kresel did not have personal knowledge of 
the bauxite transactions, did he? A. I don’t know, I don’t 
think so, no. 

Q. His affidavit was filed on the basis of what you 
1108 told him about it, is that not true? A. I assume so, 
or what he heard from Uebersee in Switzerland. 

Q. Was Mr. Kresel in communication with persons in 
Switzerland at this time? A. He was in frequent com¬ 
munication. At this time, I could not say. 

Q. And the persons you referred to are officers of Ueber¬ 
see. Is that right? A. Yes. 

Q. At any rate, on October 16, 1941, Mr. Kresel swore 
as follows: 

“The business”—that is to say, the business of Ueber¬ 
see—“has not since January 1, 1939, nor is it presently 
affiliated with, owned by, or possessed of any interest in 
any other enterprise, foreign or domestic, (except as noted 
under Number “3” above) and except that it has a small 
investment in a plantation in British East Africa, a part 
interest in a mine in Hungary, operated under a five-year 
lease by Hungarians, and a house in St. Moritz, Switzer¬ 
land.” 

So that as of October 16, Mr. Kresel was advised either 
by you or by plaintiff’s officers, that bauxite mine was 
being operated by Hungarians under a five-year lease. Isn’t 
that correct? A. That was the impression I was under 
after this exchange of cables which ended in either April 
or May of ’4L 
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1109 By Mr. Burling: 

Q. Going back to Uebersee, is it not true that 
Uebersee’s loan to Transdanubia was increased to 102,360 
francs in 1940? A. Without seeing the books, I couldn’t 
answer this very well. 

Mr. Burling: I ask that a photostat of book called 
“Inventurenbuch”, which is one of the books of account 
of the plaintiff, which I believe is conceded— 

Mr. Ingoldsby: Surely. 

Mr. Burling: —be marked. 

(The photostat of “Inventurenbuch” was accordingly 
marked for identification as Defendant’s Exhibit 70.) 

By Mr. Burling: 

Q. What does the word “Inventurenbuch” mean in Ger¬ 
man? A. I don’t know in which sense it is meant. In 
Switzerland I think— 

Q. What is a “Inventurenbuch”? A. I think it means 
investment. 

Q. Will you look at the sheet marked “Inventur”? A. 
Yes. 

Q. And see if you see any investment in 1938 in Trans¬ 
danubia. A. In which year is it in the book here? 

Q. Excuse me; I opened at the wrong place. A. 

1110 I don’t see it on this page. 

Q. Just a moment. I show you a page which is 
marked “Inventur”, as of December 31, 1938. A. Yes. 

Q. Will you look at the first page following that— A. 
Yes. 

Q. And see if there is not an indication of an invest¬ 
ment in Transdanubia. A. Yes; it is as I have stated, an 
investment of pengo 90,000, which is valued at 78,750 Swiss 
francs. 
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Q. And do you see any other investment in Transdanu¬ 
bia? A. Yes, there is a so-called current account. 

Q. What is that investment? A. That means “loan”. 
I can’t read the figure. It is misprinted here. It must be 
an 8, I guess—84,146.90. 

Q. Thank you. Now, will you look at a page beginning 
“Inventur” as of December 31, 1949. And then look at 
the second page and see if you can find an account or an 
investment in Transdanubia as of that date? A. Yes. The 
shares I think are the same. And the other figure is slight¬ 
ly higher; it is 89,453.40, I guess it is. 

Q. Now, will you look at a page marked inventory as 
of December 31, 1940, and then look at the next sheet 
following that and tell us what the inventory shows 
1111 for that date. A. This is a current account, at this 
time, it is about 13,000 pengo higher; it is 102,360. 

Q. Francs? Or is that pengo? A. Pardon me—Swiss 
francs. 

Q. In other words, the shares remain the same? A. 
Yes. 

Q. Amd the cash advanced is now 102,000 francs? A. 
Yes; it is about 12,000 francs more. 

Q. Now will you look for the inventory .for December 
31, 1941, and see what the investment of the plaintiff in 
Transdanubia was? A. The investment in shares is the 
same; and as per the date of December 31, 1941, the in¬ 
vestment is about 8,000 francs higher, namely, 109,918.50. 
But I might state here that this date of this balance sheet 
has nothing to do with the date of the payment. 

Q. No; it merely means that during the year 1941. A. 
Yes. 

Q. Now let us take the inventory for—where is the 
entry relating to— A. I think it is the same. 

Q. Let us look now for the inventory for December 31, 
1943. What is the investment in Transdanubia? A. It is 



exactly the same as before—109,918.50 Swiss francs. 
1112 Q. By the way, when did Hungary declare war 
on the United States! Do you know! A. It must 
have been in 1942. 

Q. Wasn’t it December, 1941! A. Or late in 1941, or 
the beginning of 1942. 

Q. Now, will you look at the inventory for December 
31, 1944, and tell us what the investment in Transdanubia 
was! A. It is still the same figure—109,918.50. 

Q. Let us look now for the inventory for December 31, 
1945. A. Still the same figure—109,918.50. ' 

Q. Now, the German Army surrendered when! A. I 
think it was in the summer, 1945. 

Q. So that all during the war between the United States 
and Germany, plaintiff had an investment of 78,000 francs 
in the stock of Transdanubia, and advanced to it and 
hundred and how many thousand, did you say! Al. About 
109,000 Swiss francs in advances. 

Mr. Ingoldsby: Pardon me. Is that clear! The ques¬ 
tion, I believe, is framed so that it appears the 109,000 
was advanced during the period of the war. I want that 
cleared up, that 109,000 was advanced prior to the war. 

The Witness: Yes, definitely so. 


1113 Q. And what is a dollar equivalent of about forty- 
five thousand, isn’t it! A. It all depends at what 
time you take it At the time of the investment, it was 
about forty-five thousand. Later on the pengo went down 
and now it is about zero. 

Q. When the investment was made, it was the equiva¬ 
lent of about forty-five thousand United States dollars! 
Isn’t that right! A. Roughly speaking, yes. 


By Mr. Burling: 


m 
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Q. Now, in addition to that, TJebersee guaranteed loans 
which Hungarian banks made to Transdanubia, did it 
not? 

Mr. Ingoldsby: May I ask at what time? 

Mr. Burling: If it didn’t at all, the answer is no. 

Mr. Ingoldsby: It is very important that the questions 
be confined to the time, because these questions relate to 
the question of doing business with an enemy or ally of 
an enemy country. I don’t think there should be any 
confusion about the dates on it, because on the dates com¬ 
pletely depend whether or not the plaintiff corporation 
was or was not doing business. 

Mr. Burling: Counsel perfectly well knows I am going 
to come to the date. First of all I want to know if there 
was any such transaction, and then I will ask when the 
date was. 


By Mr. Burling: 

1114 Q. Was there any such transaction? A. May I 
explain it? 

Q. Please do. A. Switzerland was a so-called hard cur¬ 
rency country, whereas Hungary was currency controlled. 
That was the reason that in the beginning, I think around 
1937, or 1936, we did not put money into Hungary in 
pengos, but cause a Hungarian bank to loan the capital 
to Transdanubia. This was the only way to keep the 
Swiss francs out of Hungary. 

Q. Well, in addition, is it not the fact— A. May I 
finish, and then we clear it up? 

Q. Surely. A. Then later on, after those losses had 
occurred, there was no need going on with this loan, and 
so we then paid the Hungarian Bank, and that is how this 
credit balance appears. 

Q. But this guarantee of a loan by a Hungarian bank 
is a separate transaction from the advances which you 
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have just testified about? A. In the beginning, in 1937, it 
went into those accounts we just spoke about. If you are 
speaking about a guarantee in later years, that is some¬ 
thing different 

Q. I will direct your attention specifically now to the 
year 1942—Mr. Ingoldsby. 

Mr. Ingoldsby: Thank you. 

1115 By Mr. Burling: 

Q. Isn’t it the fact that Uebersee guaranteed an 
extension of a loan of 32,000 francs, that is, that it guaran¬ 
teed to hold the Swiss Bank Corporation harmless, and 
the Swiss Bank Corporation guaranteed to hold the Hun¬ 
garian Escompte and Wechsler-Bank of Budapest harm¬ 
less, on a guarantee of 32,000 francs? A. It was merely 
an extension of a guarantee already put up in 1939 or 
1940. 

Q. I see. But that is over and above the loan by Ueber¬ 
see to Transdanubia. That is a separate transaction? Is 
that right? A. It is an entirely separate transaction, be¬ 
cause of the need to pay official fees to the Hungarian 
Government 

Mr. Burling: I ask that Defendant’s Exhibit 71 and 
71-A be received in evidence as being conceded by the 
plaintiffs as coming from their books and records. 

(The documents referred to were marked and received 
in evidence as Defendant’s Exhibits 71 and 71-A.) 

Mr. Burling: And I would like, if Your Honor please, 
to read one paragraph. 

“Pursuant to the telephoned instructions given by Dr. 
J. Henggeler on March 20 we have caused the Swiss Bank 
Corporation to extend until June 30, 1942 its guar- 

1116 anty of Swiss Francs 32,000 to the Hungarian Es¬ 
compte and Wechsler-Bank, Budapest Because of 
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the fact that the time limit expires on March 21, this 
was done by telegram.” 

I should say, Your Honor, this is dated “Zurich, March 
23, 1942.” 

It is addressed to “Overseas Finance” and it is signed 
“Adler & Co. A. G.” And it goes on: 

“We take the liberty of debiting you, as of today, with 
a quarterly commission of one half percent for the period 
from March 31, 1942 to June 30, 1942.” 

I ask that Defendant’s Exhibit 72 and 72-A be received 
in evidence, as conceded to be from the files of the plain¬ 
tiff, and I would like to read that. 

(The documents referred to were marked and received 
in evidence as Defendant’s Exhibits 72 and 72-A.) 

Mr. Burling: This is a communication dated June 6, 
1942, addressed to Bankhaus Adler & Cie., in Zurich: 

“In answer to your letter of the 4th inst. we would ap¬ 
preciate if you extended the loan for the Transdanubia 
Bauxit A. G., Budapest with the Schweizerische Kreditan- 
stalt, Zurich, in the amount of Fr. 32,000, until September 
21, 1942.” 

I ask that there be received in evidence Defen- 
1117 dant’s Exhibit 73 and 73-A, as being conceded to 
be from the files of the plaintiff corporation; and I 
would like to read it 

(The documents referred to were marked and received 
in evidence as Defendant’s Exhibits 73 and 73-A.) 

Mr. Burling: This is addressed Overseas Finance Cor¬ 
poration; it is a letter dated Zurich, September 22, 1942, 
from Adler & Company: 

“Subject: Guaranty of Francs 32,000.00 given by the 
Swiss Bank Corporation, Zurich to the Hungarian Es- 
compte-and Wechsler-Bank, Budapest. 
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“In accordance with instructions, given over the phone 
by Dr. J. Henggeler on September 19, we have caused the 
Swiss Bank Corporation, Zurich, to extend until Decem¬ 
ber 31, 1942 its guaranty of Francs 32,000 given to the 
Hungarian Escompte-and Wechsler-Bank, Budapest. We 
have requested the mentioned bank to wire the extension 
in view of the expiration of the period in Budapest on 
September 21”—and so forth and so forth. 

And signed Adler & Company. 

By Mr. Burling: 

Q. By the way, who is this man Henggeler who is re¬ 
ferred to? Do you know? A. Henggeler, as you know, 
is the legal counsel of Overseas, and my personal 
1118 lawyer. 

Q. He is also a director of the plaintiff, isn’t he? 

A- Yes. 

Mr. Burling: I ask that there be received in evidence 
Defendant’s Exhibit 74 and 74-A, as being conceded to be 
documents from the files of the plaintiff. 

(The documents referred to were marked and received 
in evidence as Defendant’s Exhibits 74 and 74 -Al.) 

Mr. Burling: This is a letter addressed to Overseas 
Finance Corporation, from Adler & Company, A. G., dated 
November 17, 1942: 

“Subject: Guaranty of Francs 32,000.00 given by the 
Swiss Bank Corporation, Zurich, to the Hungarian Es¬ 
compte-and Wechsler-Bank, Budapest. 

“We have been advised by the Swiss Bank Corporation, 
Zurich, that the Transdanubia Bauxit A. G. has repaid 
the loan arranged, some time ago with the Hungarian 
Escompte and Wechslerbank, Budapest, for your account 
by Fritz von Opel. Accordingly, the guaranty extended 
by the Swiss Bank Corporation for this loan, in the amount 
of Francs 32,000.00 has lapsed. 
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“We have credited, therefore, your general account, as 
of today with Swiss Francs 32,000. 

“We have further debited the security'account and 

1119 credited the guaranty account with corresponding 
amounts. 

“Very truly yours, Adler & Co., A. G.” 

By Mr. Burling: 

Q. Now, it was your impression, was it, that Trans- 
danubia was not doing any business in 1941? A. This 
guarantee arrangement was made in 1939 and 1940, and 
the guarantee was only continued to prevent our losing 
these Swiss francs which had been put up as collateral. 

Q. Can you explain, if Transdanubia was not doing any 
business in 1942, how it managed to repay a loan of 
32,000 Swiss francs? A. I never said that they were not 
doing business. I was, as I previously stated, in the spring 
of 1941 under the impression that they leased the whole 
mine, lock, stock, and barrel, to Hungarians. In other 
words, it was my order to the management to get rid of 
this entire enterprise. 

Q. At any rate, as of April, 1942, Transdanubia had 
extended, in addition to the $45,000 you have already tes¬ 
tified about, had extended a guarantee of an additional 
32,000 Swiss francs? A. No, Mr. Burling, that is not a 
correct way to express it 

Q. Perhaps not. A. Because a loan was given, as I 
earlier stated, in 1939 and 1940. 

1120 Q. I mean the investment. A. So it was merely 
a technical extension of the credit arrangement, 

as otherwise we would have lost those thirty thousand or 
thirty-two thousand Swiss francs which we had put up 
as collateral 

Q. Yes; but addressing yourself now to April, 1942, the 
direct investment had a dollar value, that is, on the books, 
it was the dollar equivalent of about forty-five thousand? 
Is that right A. Well, yes. 


Q. And in addition to the credit which was extended, 
there was 32,000 Swiss francs? A. About $7,000, which 
credit already had run several years, yes. 

Q. But the investment and extension of credit which 
Uebersee had made at that time was about fifty thousand 
dollars, wasn’t it? A. You stated yourself that those two 
things have to be kept separate. One was a guarantee* 
and the other one was an advance carried on current 
account or investment account. 

Q. If you add up the guarantee and the advance and 
the investment in the shares, the total is over $50,000, 
isn’t it? A. You cannot add those figures. That 
1121 is an entirely different character. 

Q. I understand that. But they all constitute 
moneys advanced to or invested in Transdanubia, do they 
not? A. One was an advance. The other one was a guaran¬ 
tee arrangement. 

Q. Fine. And the total of the moneys advanced or 
guaranteed is in excess of $50,000? Isn’t that true? A. 
The guarantee agreement was an agreement covering about 
$7,000. 

Q. All right. And forty-five and seven add together 
to a number in excess of fifty, do they not? A. But that 
is not a proper way of keeping books, Mr. Burling. You 
cannot just add any two figures. 

Q. Well, I just want to add these two figures, and they 
add to a figure in excess of $50,000, don’t they? A. Mathe¬ 
matically speaking, if you add thirty-five and seven, you 
get forty-two— 

Q. And if you add forty-five and seven, it is— A. It 
is fifty-two; it is fifty-two mathematically speaking, yes, 
sir. 

Q. Did you not testify before the Miami hearing board 
that the total investment in Transdanubia was about fif¬ 
teen thousand dollars? A. That is correct. As I ex¬ 
plained to you before, the pengo had taken a terrible 
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dive, and those figures you mentioned of forty-five 

1122 thousand are not the correct figures, hut merely, 
so to say, the official rate of exchange. It had noth¬ 
ing to do with the inner purchasing power of the pengo. 

Q. But you had put it up in Swiss francs, which stayed 
on gold all during the war—you had put up the dollar 
equivalent of forty-five thousand in an investment, plus 
a guarantee of seven, hadn’t you? A. You cannot express 
it in this way. The investment was made in pengos, and 
if anybody asked me in 1942 what its value is in dollars, 
I have to take the rate of exchange into account. If you 
ask me today, I would say one million pengo is less than 
one American penny. 

Q. And would you say today, therefore, that the amount 
invested in Transdanubia was one penny? Is that a fair 
way of putting it? A. Yes; it is totally written off, and 
apparently a total loss, because the Russians have taken 
over the entire Hungarian industry. 

Q. Yes. But you didn’t think, did you, the Miami hear¬ 
ing board was trying to find out the value of the pengo? 
It wanted to know, did it not, what you had put into it, 
what you had invested into the bauxite mines. A. No; 
they didn’t ask me how many pengo or how many Swiss 
francs went into it. They wanted to know, in a rough 

1123 guess in dollars, how much it was worth. 

Q. Did they want to know how much it was worth, 
or how much you put into it? A. I didn’t put any dollars 
into it, you see. It was a pengo investment. 

Q. You didn’t explain that to the hearing board, did 
you? A. Please? 

Q. You didn’t explain that to the hearing board, did 
you? A. Would you please read me the question, Mr. 
Burling? 

Q. (Reading:) “Question: Do you have any investment 
other than Overseas stock? 
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“Answer: No; that is my total investments there in 
Overseas. 

“By Mr. Kressel: 

“Question: You spoke of what you have in Overseas.” 
And you say: “All the Overseas are mentioned in the 
questionnaire.” 

It must be all the Overseas assets— 

“In 1932 or 1933 I acquired some mineral rights in 
Hungary. It is a German corporation and never paid 
any dividends.” 

A. Pardon me. That must be a misprint. It is a Hun¬ 
garian corporation. 

1124 Q. And you said it was operated at more or less 
of a loss, and the total amount was about fifteen 
thousand dollars? A. Yes. 

Q. But didn’t you know the hearing board was inquir¬ 
ing into the amount of money you had invested in this 
bauxite mine? A. In Miami the people wanted to know 
how big, so to say, my interest was; they wanted to have 
it expressed in American dollars. So of course I had to 
keep the rate of exchange in mind. 

It wasn’t a dollar investment, from the beginning. If 
they had asked me, “Did you invest dollars, and how 
many, into it”, I would have said, “I did not invest dol¬ 
lars; I invested Swiss francs, and now I have pengos, and 
in dollars they are worth so and so much.” 

Q. All right You knew, at the time you were being 
interrogated by the Miami board, that they were inter¬ 
ested in the bauxite mines because they considered bauxite 
a militarily important substance. Is that not true? A. 
Bauxite—the Opel Corporation was the greatest user of 
aluminum between the two world wars. 

Q. This is during the world war we are talking about— 
World War IL A. Every metal, whether iron or aluminum 
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or magnesium, becomes armanent metal, certainly. And 
the Opel factory did entirely the work in introduc- 

1125 ing metal into the automobile manufacture. We 
were the greatest consumers since before the First 

World War. 

Q. And you understood that in 1939, 1940, and 1941 
the bauxite that was being produced by the mines was 
going to the Giulini factories at Ludwigshafen? A. They 
were interested in buying it. 

Q. And that is where the output of the mines went, 
wasn’t it? A. I think so. 

Q. And you were well acquainted with Dr. Edgar Giu¬ 
lini, weren’t you? A. I wasn’t well acquainted. I saw 
him when he visited one of the mines. 

Q. And you corresponded with him, didn’t you? A. I 
refused to invest money, if you call that correspondence. 

Q. Don’t you have any other correspondence with him? 
A. I don’t recollect that. I had an exchange of wires. I 
did not have a correspondence, Mr. Burling. That wasn’t 
possible, because there was a Bermuda censorship. But 
I sent everything back and forth by wire, and I would be 
pleased to show you the exchange of wires. There are at 
least twenty different wires. 

Q. I would be pleased to see them, but didn’t you 

1126 correspond with Edgar Giulini before you left 
Europe? A. I don’t recollect that. 

Q. You testified, I think, previously that you were un¬ 
able to take the oath of allegiance to Liechtenstein, be¬ 
cause you had broken your leg and couldn’t travel there. 
Is that right? A. You asked me about this paragraph, and 
I said it wasn’t a “must”, under Liechtensteinean pro¬ 
cedure. 

Q. Didn’t you also say the reason you didn’t take the 
oath was because you could not travel to Liechtenstein 
at that time? A. I said I might have gone there, but I 
was unable to travel—I wouldn’t say “unable” to travel; 
but all travel I could avoid, I tried to avoid. 
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Q. And when was it you fractured your leg? A. I didn’t 
get the question. 

Q. When did you break your leg? A. I think it was 
in February, 1939. 

Q. February 3, wasn’t it? A. That is possible. 

Q. I show you what looks a clipping from a newspaper 
and ask you if that refreshes your recollection as to when 
you broke your leg. A. The newspaper report says Febru¬ 
ary 3; so I think it was the preceding day, appar¬ 
ently. 

1127 Q. February 2? A. Apparently, yes. 

Q. And when, after this accident, were you able 
to travel? A. For the first six or eight weeks, if I re¬ 
member correctly, I was in a heavy plaster cast. Later 
on I felt a little better. 

Q. When were you able to travel, Mr. von Opel? A. 
What do you call “travel”? 

Q. Going from one country to another. A. You see, I 
had terrible pains at the time. I had a second accident. 
Q. When did that take place? A. Please? 

Q. When was that, the second accident? A. I think it 
may have been in January. 

Q. Of what year? A. Of 1940. 

Q. I see. In any event, you were well enough to travel 
to Budapest in June, 1939, weren’t you? A. I think I went 
there, yes. 

Q. And you sent a telegram to Edgar Giulini, did you 
not, from Budapest? A. That is possible. 

Q. Will you state whether you did or did not 

1128 send that telegram? A. Yes. It deals about this 
stealing of Mr. Koranyi, and I asked him to 

straighten this matter out, because he was stealing from 
my property and I had to pay for it. 

Q. But, at any rate, you sent this telegram? A. Yes. 

Mr. Burling: I offer it in evidence. 

Mr. Gallagher: No objection. 
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(The document referred to was marked and received 
in evidence as Defendant’s Exhibit No. 75.) 

By Mr. Burling: 

Q. Now, when you went from St. Moritz to Budapest, 
you went through Liechtenstein on the train, didn’t you! 
A. I don’t know which way I went. I think I went the 
other way around, if I remember correctly. About which 
date are you speaking? 

Q. When you traveled to Budapest in June, 1939. A. In 
June, 1939, it is possible I went by train, because I went 
a second time later in the fall 
Q. And doesn’t the railroad pass through Liechten¬ 
stein? A. Yes. 

Q. Will you explain why, if you were well enough to 
travel through Liechtenstein in June, you were still un¬ 
well enough to go to Liechtenstein in November? 

1129 A. Because my condition got worse, Mr. Burling. 

Q. Will you examine Defendant’s Exhibit 76 and 
see if it is not your reply to Defendant’s Exhibit 75? 
Mr. Burling: I withdraw my last question. 

1130 A. Yes, I am saying in it that the stealing of Mr. 
Koronyi is still going on. 

Q. I made a mistake, I thought this cable went the 
other way. This is a telegram which you sent to Giulini? 
A. Apparently, yes. 

Mr. Burling: I offer it in evidence. 

Mr. Gallagher: It is clear that the date is June 9, 1939? 

By Mr. Burling: 

Q. It bears a stamp, does it not, “Received June 9, 
1939”? A. Yes, it bears a stamp, Foreign Exchange Con¬ 
trol. 

Q. It bears another stamp up here, does it not? A. 
June 9, 1939. 
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(The document above referred to, a copy of a telegram 
dated June 9, 1939, was marked Defendant’s Exhibit 76 
and received in evidence.) 

Mr. Gallagher: Your Honor, could we have a few 
minutes recess if we are going to five o’clock? 

The Court: I am going to stop at four tonight. 

By Mr. Burling: 

Q. Will you examine the original of which document 
77 is a photostat, and state whether that is not a letter 
which you signed and sent to Mr. Giulini in Ludwigshafen? 
Just look at the signature. Is there any doubt that it is 

yours? A. Yes. 

1131 Q. And you sent it to Giulini, did you not? A. 

Yes. 

Mr. Burling: I offer it in evidence. 

Mr. Gallagher: No objection. 

(The document above referred to, a letter dated July 
12, 1939 to Dr. Edgar Giulini, was accordingly marked 
Defendant’s Exhibit 77 and received in evidence.) 

By Mr. Burling: 

Q. I wish to ask you now to look at the date and the 
place where it appeared it was written. Will you explain 
what the words in the upper right-hand corner of the 
first page mean? A. The date is July 12, ’39. 

Q. And where does it indicate that the letter was writ¬ 
ten? A. It is the words we mentioned this morning, Wil- 
helmsruh. 

Q. What does the word “Jagdhaus” mean? A. That 
means hunting lodge. 

Q. I do not intend to ask you further about that A. 
Of course, my father’s place. 
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Q. Will you look at an original letter, of which Defen¬ 
dant’s Exhibit 78 is a photostat, and way whether this 
is not a letter which you wrote to Mr. Giulini. 

1132 (Pause) Can’t you tell from your signature! A. 
Yes. I just wanted to read it. 

Q. You can hold it. I want to read the section headed 
“Shipments.” 

Mr. Burling: I offer this letter in evidence. 

Mr. Gallagher: No objection. 

(The document above referred to, a letter dated July 
31, 1939, to Giulini Bros., was accordingly marked Defen¬ 
dant’s Exhibit 78 and received in evidence.) 

By Mr. Burling: 

Q. Did you not write as follows, and the letter is dated 
Sylt, July 31, 1939: “Upon receipt of an order for about 
150,000 tons of which annually 30-40,000 tons would be 
shipped,—doubling the annual quantity being possible if 
new mines are opened—I could make shipments at a price 
of RM 13.20 per ton f. o. b. car or ship Gyoer. Such 
shipment would be made on the basis of 56 % aluminum, 
3% silica, and 7% humidity, the price to be increased or 
reduced,” and so on. Did you intend to offer to ship 
150,000 tons of bauxite annually on July 31, 1939f A. I 
asked Giulini why I should bear all the trouble I had 
through Mr. Koronyi, and I told him if he would get rid 
of Mr. Koronyi, and if I could take over this 50 per cent 
of Koronyi, and if he gives a long-term contract, I might 
make deliveries. It says in this letter, of course, 

1133 only if you assign all your claims against Koronyi. 

Q. At any rate, you were talking about shipping 
bauxite in quantities of 150,000 tons a year. A. Under 
certain conditions, yes. 



Q. There was a man named Frick in Giulini Brothers 
who was active. A. I think one of him managers was Mr. 
Frick. I think he was his purchasing manager. 

Q. And he also communicated with you from time to 
time, did he not? A. That is possible. 

Q. I show you a document of which Defendant’s Exhibit 
79 is a photostat, and ask you if that is not a file copy of a 
letter from Frick which you received. A. Yes, it is a re¬ 
port on the trouble between Giulini and Koronyi, and the 
steps the Hungarians had taken to stop production. 

Q. And you received this? A. I remember it, yes. 

Q. And it is dated September 8, 1939? A. Yes. 

(The document above referred to, a letter dated Septem¬ 
ber 8,1939, to Mr. Fritz von Opel, was marked Defendant’s 
Exhibit 79 and received in evidence.) 

1134 By Mr. Burling: 

Q. And you replied to Mr. Frick, did you not, in 
a letter dated September 11? I show you a document on 
your letterhead addressed to Mr. Frick, which begins, 
"Thank you very much for your kind letter of Septem¬ 
ber 8,” and I ask you if that is not a letter which you 
wrote to Frick? A. Yes. 

Mr. Burling: All right, I offer it in evidence. 

(The document above referred to, a letter dated Sep¬ 
tember 11, 1939, to Mr. Heinrich Frick, was accordingly 
marked Defendant’s Exhibit 80 and received in evidence.) 

The Witness: I asked him whether it is agreeable to 
him that I sell bauxite into Switzerland in case the Hun¬ 
garian Government forces me to produce. 

Mr. Gallagher: Does the record reflect, Mr. Burling, 
that these letters are not from the plaintiff, or Mr. von 
Opel’s files? 
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Mr. Burling: The record does not reflect anything, ei¬ 
ther way. 

The Witness: They are taken from the files of Giulini. 
By Mr. Burling: 

Q. Do you know that? A. Yes, I see it from those 
marks. 

Q. You said to Mr. Frick on September 11, “The most 
important question, of course, is what is being done 

1135 about resumption of production.” A. Are you 
quoting from this letter? 

Q. The middle paragraph, first sentence. A. Yes, but 
you have to read it together with the next sentence. 

Q. Well, read that, please. A. “Out of the report of 
my managers, I gain the impression that mining authori¬ 
ties demand continuation of production, and that they are 
going to expropriate the mining rights if we do not follow 
their wishes.” 

Q. I show you now a document addressed to you begin¬ 
ning with the words, “We acknowledge with thanks receipt 
of your letter of September 11, addressed to the individ¬ 
ual signing below on the right side.” I show you a docu¬ 
ment, of which Defendant’s 81 is a photostat, and ask you 
if that is not a letter which you received from Frick of 
Giulini Brothers. A. Yes, it says in this letter that it 
would be of the most importance to Germany if I would 
invest large amounts in Hungary to start the production. 

Q. Well, they say more specifically that you would do 
meritorious service for the raw materials supply of the 
German aluminum industry and the entire war economy 
of Germany if you would tackle with all your energy the 
resumption of production in the mines. A. That is cor¬ 
rect, Mr. Burling, and I did just the opposite. 

1136 Q. Well, we’ll see. 

Mr. Burling: I offer this document in evidence. 
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(Accordingly, the document above referred to, a letter 
dated September 16, 1939, to Mr. Fritz von Opel, was 
marked Defendant’s Exhibit 81 and received in evidence.) 

By Mr. Burling: 

Q. Did you reply to this letter? A. Would you show 
me the reply? 

Q. I show you a document of which Defendant’s 82 is a 
photostat, and ask you if that is not a telegraphic reply 
to Frick’s letter. Did you send that? A. Yes. 

Mr. Burling: I offer it in evidence. 

(Accordingly, the telegram referred to, dated “29/27 
18 152 1523”, was marked Defendant’s Exhibit 82 and re¬ 
ceived in evidence.) 

By Mr. Burling: 

Q. Now, Mr. von Opel, Frick wrote you saying that 
you— A. Would you show me the letter to which—which 
is mentioned in this wire. 

Mr. Gallagher: July 31. 

The Witness: Could I see it again? 

Mr. Gallagher: Defendant’s 78. 

Mr. Burling: It is the letter of September 16, 
1137 your letter September 16 as before stand by my 
offer July 31. Upon receipt of order immediately 
ready to travel Budapest for purpose of starting pro¬ 
duction. 

The Witness: May I see this letter of July 3l? 

Mr. Burling: Yes. 

The Court: Let me see that telegram. (The document 
referred to was handed to the Court.) 

I have to adjourn now. 
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(Accordingly, at 4:00 p.m., the trial was adjourned un¬ 
til 10 o’clock Monday morning, December 20, 1948.) 

• • • • • 

1143 Manfred Stansfield, appearing as a witness by 
request of the Court, and being first duly sworn, 

was examined and testified as follows: 

Mr. Burling: Your Honor, at this time I would like to 
introduce to the Court Mr. Harry Keefer, Special Agent 
of the Federal Bureau of Investigation, who will 

1144 assist us and be a witness in this particular phase 
of the matter. 

The Court: All right. 

Mr. Ingoldsby: I understand that according to Your 
Honor’s order, Mr. Stansfield is to be interrogated at the 
present time on cross examination, the same as though he 
appeared as a live witness at the time his deposition was 
read. Is that correct? 

The Court: My ruling was that we would supplement 
whatever testimony had already been given, without strik¬ 
ing from the record the testimony offered. 

Mr. Ingoldsby: I see. 

Examination by Defendant 

By Mr. Burling: 

Q. Will you state your name, please? A. Manfred 
Wronker Stansfield. 

Q. And in 1931 did you have some other name? A. 
Manfred Wronker-Flatow. 

Q. And thac was changed when you were naturalized? 
A. Yes, sir. 

Q. And when did that take place? A. 1946. 

Q. Were you educated in the law in Germany? A. That 
is right—and in Switzerland. 
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Q. And when did you become a member of the German 
Barf A. 1920. 

1145 Q. Were you ever employed by General Motors, 
or retained by General Motors! A. Yes, sir. 

Q. When were you first so retained? A. Either 1925 
or 1926. 

Q. And did you become General Motors’ principal Ger¬ 
man attorney? A. I did. 

Q. And in the year 1928 did you negotiate or partici¬ 
pate in negotiating any large deal in which General Mo¬ 
tors was a party? A. I participated in the negotiations 
that led to an option for General Motors to purchase the 
Adam Opel firm, or shares of the corporation, if such cor¬ 
poration be formed. 

In the meantime, until the option was exercised, I drew 
all the agreements in that connection, in addition. 

Q. And in these negotiations, which party did you rep¬ 
resent? A. At the start I only represented General Mo¬ 
tors. After the first meeting in Paris, to my knowledge the 
Opel brothers did not have a lawyer working for them in 
these negotiations outside of myself. 

Q. Just a moment. Did you represent the Opel broth¬ 
ers, or did you represent General Motors? A. In the ne¬ 
gotiations first I only represented General Motors. 

1146 Q. Did you ever represent the Opel brothers in 
these negotiations? A. I would say to these ex¬ 
tent—and I will have to go a little bit into this, otherwise 
it doesn’t make any sense, because my position was rather 
unique. 

When the Opel brothers appeared in Paris to negotiate— 

Q. When did they appear in Paris? A. In 1928, at the 
time the first option agreement was negotiated. Then Mr. 
Hachenburg accompanied them. Mr. Hachenburg brought 
a very elaborate agreement that he had prepared for the 
handling of the deal, in case General Motors should be 
interested in making a deal. 

I at that time was of the opinion that the agreement 
would not be acceptable to General Motors in the form it 
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was made, and I suggested that a new agreement be 
drawn up which would not just give General Motors an 
option to buy physically the plant and the firm and every¬ 
thing that went with it, of Adam Opel, which at that time 
was not a corporation. 

But under the German law at that time, something Mr. 
Hachenburg had not brought out, there was a possibility 
for the old owners, and particularly in case of a family 
corporation, for a family to change from a company that 
was not incorporated, to a corporation, with great sav¬ 
ings of taxes. 

For some reason or the other, which I do not re- 
1147 call at this moment, but probably I did know at 
that time, the German Government had an interest 
in creating corporations. 

I suggested to the Opel brothers at this time that the 
right way would be for them to form a corporation and sell 
the stock to General Motors, instead of selling physically 
every item of the plant. This saved both for General Motors 
and for Adam Opel and for the Opel brothers, and that 
represented millions of marks—I had better speak in 
marks—and my whole suggestion was very acceptable to 
both sides, because it simplified the negotiations at that 
time, and it enabled General Motors and Opel brothers to 
arrive at an agreement within a rather short time in 
Paris at that meeting. 

Q. This was a transaction involving over a hundred 
million marks? Is that correct? A. It was somewhere 
around one hundred and twenty or one hundred and thirty 
million marks. 

Q. And you were retained by General Motors as their 
lawyer in this transaction? Is that right? A. That is 
right. 

Q. Did you regard yourself also as being retained by 
the opposite party? A. Definitely not. « 

Q. So you were not performing professional legal serv- 
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have been Hachenburg, and probably it was. But I co¬ 
operated very closely, without ever talking to Hachen¬ 
burg, I believe, in that connection. But with Opel brothers 
I had a lot of talk, and with their men, within the six 
months until it was accepted, the option. 

Q. Were you ever retained personally by Wilhem von 
Opel at any time! A. I would like to make some state¬ 
ment about “retaining.” I have formally stated—because 
I read my deposition now—that I was not retained, and 
I think I gave a true, narrow interpretation to the word 
“retained,” because there is knowledge of this, of every¬ 
body in here, that I did act in a legal capacity for Wilhelm 
von Opel in a number of cases; and one of them is an 
agreement that is very much discussed in this Court. 
1150 So I have acted, you see. I thought “retained” means 
you get a retainer, which I never did. 

But I acted as a lawyer in a number of cases, which 
I don’t all of them recall, but some I do. 

Q. Will you tell us those you do recall, please! A. Off¬ 
hand, I acted in a legal capacity in many instances in con¬ 
nection with the transfer from Opel to General Motors, 
where they did not have an additional lawyer acting at all. 

Q. Your testimony is that because the Opels did not 
have a German lawyer in a transaction involving one 
hundred and twenty or one hundred and thirty million 
marks, and you were the lawyer for the party on the 
other side of the transaction, you just helped out and also 
performed legal services for the Opels! Is that it? A. 
That is it, very definitely. 

Q. That is so! A. That is so. 

Q. Have you ever been on any legal transaction of com¬ 
parable size, where you were representing both parties? 
A. You see, I don’t say I was just representing both 
parties. I was acting in some capacity, and advising both 
parties in some respects. That is what I am trying to 
say now. 

Q. Now, Mr. Stansfield, is there a code of ethics which 
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applies to German lawyers? A* Very definitely, 

1151 and I was always very much aware of that, Mr. 
Burling. 

Q. Is there anything in the code of ethics, the German 
code of ethics, relating to representing conflicting inter¬ 
ests? A. If both parties agreed to that, using you as a 
kind of arbitrator, there would be nothing against it And, 
in addition to that, I did not act when the interests were 
conflicting. In fact, when the Opel brothers, after they 
had seen me in action in Paris and in Berlin and in Buessel- 
sheim in connection with this thing, asked me whether I 
could not also take care of their interests, I told them 
definitely, only in so far as they didn’t conflict with the 
General Motors interests. 

Q. Did you ever tell anybody in General Motors that 
you were performing any legal services for the Opels dur¬ 
ing these negotiations? A. John Thomas Smith was ab¬ 
solutely aware of it, and I think others are, too. 

Q. And you are aware that John Thomas Smith is 
dead, are you not? A. I was very sorry to hear that, 
because otherwise he would confirm what I have said, if 
he hasn’t already. 

Q. Have you ever told the story which you are now 
telling in this Court, before? 

1152 Mr. Ingoldsby: Just a minute please. 

I abject to this being stated as telling a story, 
Your Honor. I think the connotation is entirely incorrect, 
and it should be, “Have you ever testified?” 

The Court: “Have you ever told this narration?”—is that 
what you mean? 

Mr. Ingoldsby: It connotes that he is telling a story. 

The Court: You can interpret it that way. 

The Witness: This whole, rather unique situation was 
fully in the knowledge of John Thomas Smith, and I have 
told it to him, and I feel very sure that he has told it to 
others in General Motors. 
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By Mr. Burling: 

Q. You have been interrogated by the Federal Bureau 
of Investigation, haven’t you! A. I don’t know how often. 
I have been, yes. 

Q. And did you ever tell an agent of the Federal Bureau 
• of Investigation that you have performed legal services 
for the Opels in connection with the General Motors sale, 
and that you had told this fact to John Thomas Smith! 
A. If I had any occasion to tell them, if the questions were 
such that they would cause me to give a story like that, 
I definitely would have told them, because I am telling 
facts. 

Q. That is fine. But I want to know if you did 
1153 tell any agent. A. I don’t know, sir. 

Q. Do you recognize Mr. Harry Keefer, here in 
court! A. Yes, I have met him several times before. 

Q. And he has questioned you about your services to 
the Opels, has he not! A. He has asked me many ques¬ 
tions. 

Q. Including the nature of your services to the Opels, 
has he not! A. He has asked me in connection with a 
known payment to me of $20,000, which was set up as a 
loan, about my services to Opel. And I didn’t feel that the 
whole questioning about this loan was proper, beeause 
I stated to Mr. Keefer that in our procedure, before you 
start answering a claim, the claim is put up to you. And 
I didn’t think that Wilhelm von Opel ever would ask me 
for the repayment of this $20,000. So I said, “I will be 
willing to give a complete statement of facts in answer 
to a claim made to me, but not before it was made.” 

Q. In other words, you did not tell Mr. Keefer any¬ 
thing about performing legal services for the Opel family 
in connection with the General Motors sale. Isn’t that 
true! A. I couldn’t tell you that, because I didn’t keep 
any record of what I said, and I have talked with him 
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1154 reason to tell it at that time, probably; but if he 
had asked me, I would have told it. 

Q. Don’t you recall Agent Keefer asked you explicitly 
to give the services you performed for the Opel family? 
A. He did, and I explicitly refused to go into any details, 
because the question was in connection with a loan made 
to me. And I said I was going to spell out what I had 
against this loan, before the claim for the loan was made 
up to me. 

I don’t understand the procedure at all, that somebody 
comes in to question you about a so-called business claim 
against you, and wants you to make all your statements 
before even the claim has been issued against you—and 
that is exactly what I explained to Mr. Keefer. 

Q. Did you not understand, Mr. Stansfield, that you 
have been accused of blackmailing Wilhelm von Opel in 
connection with this gift agreement? A. This is so riducu- 
lous. If anybody had ever made such a statement that I 
have really very few words to say about that I did not 
have anything to blackmail him about. I been a lawyer 
of reputation all my life when I was in Germany, and I 
never had any need or any reason to blackmail anybody 
for anything, because I had honest money coming to me 
and only that I have had all my life. 

Q. Didn’t you realize that was the purpose of 

1155 Agent Keefer’s inquiry? 

Mr. Ingoldsby: I object to that, Your Honor— 
“Does he know the purpose of Mr. Keefer’s statement V 9 

Mr. Burling: If he does know, he can state it 

Mr. Gallagher: May it please the Court, if I may inter¬ 
rupt at this point, Mr. Burling is talking about a black¬ 
mailing situation; and, from his own alleged statement, 
he never received any statement about a blackmailing 
until a week before this trial. 

The Court: Just a minute. What is the question? 

The Reporter (reading): “Didn’t you realize that was 
the purpose of Agent Keefer’s inquiry?” 
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The Court: I guess his realization would be proper. 

The Witness: I can answer that question, because if 
anybody had suggested to me I had blackmailed Wilhelm 
von Opel, and that Wilhelm von Opel had made any such 
statement, I would have called him a downright liar if 
he said Wilhelm von Opel had made such a statement If 
anybody was accusing me of blackmail, I would have thrown 
him out if he had been in my office, and I wouldn’t mind 
who it was. 

By Mr. Burling: 

Q. Will you now describe all the services which you 
ever performed for Wilhelm von Opel, which you can 
recall 

Mr. Ingoldsby: I object, Your Honor. I think it is im¬ 
material that the witness should have to go into 
1156 each and every service he has performed. 

The Court: If he recalls it. As I remember the 
deposition, there was some attempt to show that this 
gentleman was indebted to Mr. von Opel or his estate, 
and, as I gathered it, some of his testimony might be 
colored by that. And he said, as I recall from the deposi¬ 
tion, that that had been extinguished by virtue of services 
performed. 

Isn’t that right! 

Mr. Ingoldsby: Yes, Your Honor. 

The Court: I think an inquiry as to whether he is biased 
in this case, or not, would be proper. 

Mr. Ingoldsby: What my objection referred to, Your 
Honor, frankly I don’t know the answer, but I assume 
there were some very personal services involved in there, 
or services of a personal nature. 

The Court: What he is trying to find out is if he had 
a claim for $20,000; and, if he did, it supports his state¬ 
ment. 

Mr. Ingoldsby: Very well, Your Honor. 
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The Witness: I think I had a very reasonable claim for 

$ 20 , 000 . 

The Court: What he wanted to know was the nature 
of your services. You have told of some. Were there any 
others? 

The Witness : There were many others, and it 

1157 started almost from the beginning, and other law¬ 
yers were not called in. There were many matters of 

different, where General Motors only knew to sue the Opel 
brothers, and the Opel brothers said to go ahead. And I 
settled those differences internally, advising both sides 
what they should do, and how they should do it 

For instance, I will take one, because I haven’t all the 
facts here with me. I didn’t know that I was going to be 
interrogated about other things than had directly to do 
with the case. 

But immediately after the Opels had sold out, there was 
a case where the firm called Elite Diamant, where the 
Opel firm lost millions of marks, and General Motors felt 
that this should be recovered from the Opel brothers, be¬ 
cause it involved a situation which they had known before. 

. I personally did not feel, I was not convinced, that the 
Opel brothers knew that events would take the turn they 
had taken in that case; and I suggested that we settle it. 
The Opel brothers didn’t know how to settle it And 
although I was under this pressure from General Motors 
and from John Thomas Smith to go ahead and sue, I said, 
“Do you mind if I help the Opel brothers to work it out 
and settle this, so that we don’t go out in the open and 
drag the name Opel through the courts?” 

And John Thomas was absolutely agreeable that 

1158 I go ahead. 

And I suggested that the Opel brothers set up 
a fund, a pension, for all the laborers, and that they pay 
into that fund a certain amount right now, and from then 
on pay every year a certain amount. And they would not 
have set up this fund without my advice. 
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The papers on that are available, and they are all in 
the Opel plant and yon could see it, and also in the files 
of the Opel brothers probably yon will find in my hand¬ 
writing that I set np the fund for them; I advised them 
how to handle the whole thing; and I have gone over the 
facts with them until the whole thing was done. And 
General Motors accepted it the way that the Opel brothers, 
under my advice, offered it to General Motors. 

That is one case. 

By Mr. Burling: 

Q. After 1929, when General Motors bought 80 per cent 
of the Opel stock, you became counsel of Adam Opel, AG., 
did you not? A. Yes. 

Q. And wasn’t the service you just described done in 
your capacity as counsel for Adam Opel, A.G.? A- No. I 
would say it was to the benefit, also, of Adam Opel, AG. 

Q. Who was your client in this matter? A. My client 
was General Motors, or Adam Opel, AG. 

1159 Q. And not Wilhelm von Opel? A But I asked 
for them in the legal capacity, advising them how 
to go about arriving at a settlement. 

If they had taken a lawyer for doing this, outside of 
myself, they would also have had to pay very substantial 
amounts, because there was a lot of money involved in the 
whole thing. 

Q. Did you ever perform any legal services for Wilhelm 
von Opel otherwise than as also a General Motors lawyer? 
A Yes, I did. 

Q. Will you describe those services? A Well, one of 
them is in connection with the—well, first I can say in 
personal matters, his daughter had a lot of family troubles, 
and in that connection Wilhelm von Opel discussed in de¬ 
tail all the legal and everything that was involved in those 
personal matters. 
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Also that would have required another lawyer to do it 
for him, if he hadn’t discussed it with me. X i 

Q. You know, don’t you, Wilhelm von Opel had another 
lawyer named Yaltman handling that marital problem! 

A. As far as the outside is concerned, he would have to 
have another lawyer, because I was not appearing on the 
records as the lawyer. But I still was advising Wilhelm von 
Opel internally also on matters that he could discuss with 
his lawyer. And he would go a little bit wiser in 

1160 talking to his lawyer after talking to another lawyer 
who was very friendly. 

Q. Did you perform any other legal services for Wilhelm 
von Opel? A. I did. 

Q. Will you describe them? A. And there were many 
personal services, legal services, that came up during the 
time. And a complete list of that I am willing to submit 
as soon as this claim is brought up against me. I am not 
in a position at this time, on a minute’s notice, without any 
preparation, to record every detail. But I can give you 
one very important service. 

Q. Please give us as many as you remember. A. Oh, I 
will give you one very important one. 

Q. Please give us as many as you remember. A. AH 
right Well, my memory at this moment is rather weak, 
because the way I am interrogated doesn’t give me a lot 
of help in remembering. 

Q. Just give us as many as you can remember. A. But 
I will give you that important case. 

Q. Well we will hear that first A. The moment Wil¬ 
helm von Opel had sold out, and in my presence had re¬ 
ceived for the Opel family the check in payment of the 
Adam Opel firm, after that we drove home together. And 
Wilhelm von Opel said to me: 

1161 “Now, you know I am not interested in accumulat¬ 
ing any more money. It will be difficult enough now 

to keep what I have gotten. And if you would give that 
some thought in assisting me in that respect, I will be 
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very thankful, because I would like to keep it for my family 
and for myself.” 

A little later he told me how he got the old people to¬ 
gether, in telling them about the sale, and handing out the 
portions to the various members of the family. All, out¬ 
side of Fritz von Opel, the others— 

Q. Just a moment. Did Wilhelm von Opel hand out any 
portions of the proceeds of the sale? A. Well, he did in 
his talk. He didn’t pull out or give them a check, or how¬ 
ever it was. 

Q. Did he offer to give any portion to anybody? 

Mr. Ingoldsby: Just a minute, please. 

I submit, Your Honor, Mr. Burling was quite insistent 
that Mr. Stansfield tell what legal services he performed 
and that he tell about this particular one. I suggest that 
the witness be permitted to continue and tell it 

Mr. Burling: I suggest that counsel stop heckling, by 
objections and statements. 

Mr. Ingoldsby: I am sorry. 

I will ask the Court to rule on my objection. 

The Court: I think we had better finish that, Mr. 
1162 Burling, and then take him over the others. 

Mr. Burling: Yes, sir. 

The Witness: I have to get the whole situation back in 
mind, and I am trying to say that at that time Wilhelm von 
Opel said he told the old generation there, of Adam von 
Opel, told them very specific stories; but he said— 

“You would be astonished how little they are interested 
in these family stories, and their interest is only what they 
are getting out of it I hope my son doesn’t feel the same 
way.” 

He said, “If you will give some thought how these things 
can be handled in the future, so that I can protect my part 
for my family, I will be very happy to have your sugges¬ 
tions.” 
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And, off and on, we discussed the ways how that could 
be done. And finally came up to the way it was done, in 
1931, when every day there were new orders raining from 
the government, that we decided on how matters should be 
handled now, which finally was to protect Fritz, when all 
the others already had been protected. 

By Mr. Burling: 

Q. Will you go ahead and describe your legal services! 
A. Well, at this moment, there are no more legal services 
that I want to go into, because in getting them back into 
my mind, I get into long stories. But, in connection 

1163 with that— 

Q. Please, I want you to tell us of each legal 
service you remember. A. Well, at this moment, I don’t 
remember— 

Q. Tou don’t remember any other legal service! A. 
Except this agreement in connection with this, in detail. 

Q. Except your work in connection with the gift agree¬ 
ment! Is that right! A. With the gift agreement, and 
what I have already just said. And if I remember any¬ 
thing while we are going on, I will come back to it. 

Q. All right, thank you. Tou do not remember any other 
legal services at the time! A. At this moment, no; but I 
have my papers home, and I think I can pick but quite a 
number I can put my hands on. 

Q. I am interested in what you remember now. Ton dp 
not remember any legal services after you drafted the gift 
agreement, which is the subject of this litigation! A. At 
this moment, no. 

Q. Who was the Chancellor of Germany on October 5, 
1931! A. I think for the moment that I don’t know. 

Q. Perhaps I can refresh your recollection. Wasn’t it 
Bruening who was in the Government! A. In 1931! 

1164 Q. Yes. A. I don’t need any recollection there; 
Q. That is what I am asking you. . A. It -was 

Bruening. 
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Q. In other words, yon don’t remember performing any 
legal services for Wilhelm von Opel after the National 
Socialist Government came into power? Is that right? 
A. I do in connection with the claims that were then brought 
up against Wilhelm von Opel by the Nazis. 

Q. You performed services in connection with that mat¬ 
ter? A. Yes, I was very much involved in it, with Wil¬ 
helm von Opel—in fact, with the brothers Opel—very 
definitely. They called me up very excitedly quite a num¬ 
ber of times, and at impossible times. So I remember very 
exciting and hectic times on that, with the Opel brothers. 

Q. You were in the capacity of a witness in that matter, 
weren’t you, and not as a lawyer? A. I was in the capacity 
of a lawyer, when I was talking with the Opel brothers, 
and I was in the capacity of a witness when I was ques¬ 
tioned by the court or other authorities who had a right to 
question me. 

Q. You told Mr. Keefer, did you not, you performed 
services for Wilhelm von Opel that were very dan- 
1165 gerous, and you risked your very life for him? A. I 
doubt I said Wilhelm von Opel; but it is absolutely 
true that for the family Opel I did. 

Q. You risked your life for the family Opel? A. I sure 
did. 

Q. Will you state in what manner? 

Mr. Ingoldsby: I object Your Honor, the entire pur¬ 
pose of the—or let me put it in this way: 

The only thing that justifies any extensive cross ex¬ 
amination of this witness on the matter of legal services 
performed for the Opels is the matter of what appeared at 
one time to be an outstanding $20,000 indebtedness. . 

I submit that the subject has been completely explored; 
that the witness has established services far in excess of 
that amount; and I say that additional examination on the 
question of services performed by this witness is nothing 
more than for the purpose of annoyance. ' 
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The Court: If this is one of the items, it would be ma¬ 
terial w 

Is this one of the items for which yon made a charge, 
this risking of your life. 

The Witness: I have not made np any bill for it, Your 
Honor. I did charge for what I had done— 

The Court: In that connection? 

The Witness: Well, I would take it as a whole, 

1166 for my services I had rendered during that time. I 
would set that off against the loan. And I feel that 

any court— 

The Court: I understand that What we are trying to 
find out now is whether this risking of your life in behalf 
of the Opel brothers would be one of the items you would 
actually set off against that claim. 

The Witness: I would. 

The Court: You would? Then I think— 

Mr. Ingoldsby: Your Honor, may I make a further state¬ 
ment on this? The witness, as I understand, is going to 
reply to a question concerning services which he performed 
during the period which clearly resulted in the summary 
decree issued against Wilhelm von OpeL I again point out 
that a detailed analysis of what happened in those pro¬ 
ceedings will again result in our offer to introduce the 
summary decree which ultimately was issued. 

The Court: I am not concerned with that. If you want 
to offer it later on and he makes it admissible, we will see. 

The Witness: Your Honor, may I say, so that I don’t 
have to go into detail of a lot of miscellaneous prosecutions, 
and those things, that without referring to that at all, I 
have sufficient material to set it off, and that any court 
that looks into it from the standpoint of comparing one 
claim against the other, will accept it And I don’t think 
that I have any need of putting anything of that— 

1167 there is nothing in our code as a lawyer that for 
risking your life you get any extra payment 

The Court: I understand that But I think what Mr. 
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Burling is trying to find out is, as I remember in your 
deposition, you said you were not indebted to Mr. von Opel 
for $120,000, or for any other amount, as I remember it. I 
am not sure; but isn’t that substantially right, that you 
said that? 

The Witness: Yes. 

The Court: Now, what I asked you was, was this one of 
the items you had in mind? If it was, then I would have 
to let him inquire about it. 

The Witness: Well, I don’t remember that I made the 
statement to Mr. Keefer that I risked my life. At that 
time I did not have anything specific in my mind where 
I would say I risked my life, and for that reason I didn’t 
know that I did. 

The Court: What I mean is, was that one of the services 
you rendered von Opel, you see, which made it true that 
you didn’t owe him $20,000, or do not owe his estate today? 

The Witness: I would like to put it this way, Your Honor, 
that even making an agreement under the laws that were 
not absolutely in order, under the former government, but 
which in effect took away from the German jurisdiction 
certain foreign exchange, under the Nazi rules that 
1168 would have been something that would endanger 
any lawyer, whether it was within the rights at that 
time or not. 

The Court: I suppose he is answering your question now, 
Mr. Burling. Go ahead. 

Mr. Burling: If Your Honor please, part of the point of 
my questioning is that he has testified now he couldn’t re¬ 
member any services, or at one time he remembers any 
services—after October, 1931. The Nazis didn’t come into 
power until 1933. 

The Court: Apparently he has begun to answer your 
question, right now. So I say go ahead. 

Mr. Burling: Thank you, Your Honor. I didn’t under¬ 
stand. 
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By Mr. Burling: 

Q. Will you go ahead and explain what this service was! 
A. When the Nazis got into power, all these agreements 
somehow came under scrutiny by the Nazis. And at that 
time the Opels discussed with" me in detail those negotuk 
tions and everything that had anything to do with it, and 
in fact I gave them a lot of advice how to handle it with 
the Nazis. 

Q. By the way, when did you leave Germany! A. No¬ 
vember 24,1933. 

Q. You gave them advice, you say! A. Yes, sir. 

Q. What service was it that you say involved the 
1169 risk of your life! A. Dealing with matters like this 
was risky, whether you were in the right or not. But 
I was talking at that time of the Opel family, and I was 
thinking of something specific, and I am not using that at 
all, let us say, that specific case, in setting off against this 
claim. 

Q. You knew Mr. Keefer was asking you about services 
you rendered to Wilhelm von Opel, did you not! A. Mr. 
Keefer, when we spoke at that time, we spoke for quite 
some time, and we had a very pleasant talk. It was in no 
inquisitive way. We were discussing the whole situation 
and the atmosphere, everything of that kind. And during 
that conversation, which wasn’t fifteen minutes, but—I 
mean, I will have a hard time saying whether it was one 
or two hours or three hours—I dropped such a remark, 
and it wasn’t every word for the print. I spoke a lot off the 
record. 

Q. At any rate, you refused to describe the services you 
had performed for Wilhelm von Opel, did you not! A. To 
offset my claim, because the claim yet had not been properly 
prepared to me or presented to me as a claim. And I said 
to Mr. Keefer that I did not believe that Wilhelm von Opel 
would make such a claim. 


Q. But you did refuse to describe the services? A. On 
that basis that I have just outlined. 

1170 Q. Now, when did you last see Wilhelm von Opel? 
A. In April or May, 1939. 

Q. Where? A. In London. 

*i Q* Did you perform any services for him after you left 
Germany in November, 1933? A. Not that I recollect at 
the moment. 

Q. Yet in 1937 the $20,000 loan had not been written 
off, had it? A. No. It had not It had been kept in the 
status of a loan, for very specific purposes. 

Q. And in that year you wrote to Wilhelm von Opel apolo¬ 
gizing for not having paid back the loan, did you not? A. 
Because Wilhelm von Opel needed something for the Nazis, 
so that he would not sue me; and I told Wilhelm von Opel 
that if I am sued—I had told Wilhelm von Opel that before 
—that if I am sued, I will set off all my services, which 
will show everything that had to go with it. And I had to 
give him some plausible reason why he would not sue me 
at this time; so I wrote him this letter. 

Q. But you did write him a letter, did you not, in which 
you acknowledged the debt and said you were not able to 
pay it? A. Yes, I did. 

Q. That is Defendant’s Exhibit 29-A. Do you rec- 

1171 ognize that? A. Yes, I have seen it before. Could 
I just have a look at it again? 

Q. (The letter having been handed to the witness): In 
this letter you indicated an intention to pay back the loan, 
didn’t you? A. I did, yes. 

Q. And that was false, was it? A. You see, the way it 
was intended at that time, in case Wilhelm von Opel would 
request, I would offset it. But this was written mainly for 
the Nazi situation. 

Q. But it was false, even if it was written for the Nazi 
situation? Is that right? A. What was false, if you will 
tell me? 


Q. Did yon or did yon not in fact intend to pay back 
the loan! A. At that time I did not intend to make any 
definite statement, the way I am making it now. 

Q. I can believe that Bnt did yon or did yon not intend 
to- pay back the loan? A. I was keeping that open to 
settle. At the time when Wilhelm von Opel shonld make 
any claim against me, I wonld have set off against it 

Q. Yon did not intend to pay back the loan at 

1172 this time, did yon? A. No, I did not 

Q. And so Hie statement here that yon did intend 
to pay back the loan is false, isn’t it? *'• 

Mr. Ingoldsby: I object Yonr Honor. 

The Witness: The statement was absolutely understand¬ 
able for Wilhelm von Opel, and Wilhelm von Opel knew 
he was not going to ask me to pay it back. 

By Mr. Btirling: 

Q. Has the estate of Wilhelm von Opel made any claim 
against yon? Al. If it has, I don’t know about it 

Q. In any event prior to October 5, 1931, yon were not 
Wilhelm von Opel’s tax expert, were yon? A. I wasn’t 
his tax expert bnt I knew quite a lot about taxes. 

Q. As a matter of fart, wasn’t the tax wort for both 
the individual Opels and for Adam Opel, A.G., done by 
a man named Faust? A. That is correct 

Q. Did yon, before October 5, have a discussion with 
Wilhelm von Opel about the remaining 10 per cent of the 
Adam Opel shares which he held? A. Would yon kindly 
state that again? I didn’t get it 

Q. Before October 5, did yon have any discussion 

1173 with Wilhelm about the 600 shares of Opel stock 
which he still held? A. Off and on, quite often, yes, 

because it was very much on his mind. 

Q. And yon knew, did yon not, that those shares were 
in escrow in New York? A. I drew the escrow agreement 
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Q. And didn’t Wilhelm von Opel tell you he was con¬ 
cerned about foreign exchange regulations, and that he 
wanted to keep those shares free of foreign exchange 
regulations? A. I don’t know the details of everything 
that was said. But I do know the whole atmosphere and 
the gist of our discussions at that time. And there were 
several things that always came together. One was to pro¬ 
tect the family. One was to take care of Fritz. And the 
other was, then, that the laws were making it difficult, if 
you didn’t act quickly now, then it might be possible that 
at some date the door was shut and you couldn’t get out. 

And, in fact, I was making that very clear to Wilhelm 
von Opel, because I remembered what had happened to 
many Russians, and I very well knew how important it 
was to act at the right time. 

Q. And Wilhelm von Opel often used a phrase to you, 
did he not?—which is, “Money isn’t everything, that is, 
unless you have it invested in Switzerland.” A. I 
1174 don’t remember that Wilhelm von Opel said that. 

That was a general statement in Germany at that 
time. It was “Money on loan doesn’t make you happy, ex¬ 
cept you have it in Switzerland,” or something like that. 
I am trying to translate it 

Q. And you told Mr. Keefer that Wilhelm von Opel used 
that phrase in talking to you, did you not? A. I don’t 
think I did, but it is quite possible. And it is quite possible 
that Wilhelm von Opel did, because practically it was a 
joking way of making such statements that went around. 

Q. And in the summer and fall of 1931, you considered 
yourself more or less an expert on foreign exchange mat¬ 
ters, did you not? A. Well, I don’t have to use the word 
“expert,” but I had to be aware of foreign exchange mat¬ 
ters, as a lawyer of a firm that was dealing all the time 
in exports. 

Q. And you knew the term “Auslander” meant, did you 
not? A. Definitely. 



Q. And isn’t it true that Wilhelm von Opel said to you 
that it was convenient that Fritz was an Auslander! A. 
At the time that Fritz went out, that was already dis¬ 
cussed that it would be a very wise thing for Fritz to be 
outside of Germany and not under the jurisdiction 

1175 of Germany, as far as the funds were concerned. 

Q. When would you say this was first discussed! 
A. Oh, I couldn’t fix any date at all. 

Q. At any rate, during, let us say, the week or two prior 
to October 5, 1931, didn’t Wilhelm von Opel say to you 
that it was a good thing that Fritz was an Auslander! A. 
I couldn’t recall it. But it was a good thing, in the face of 
the whole situation. I don’t recall what Wilhelm von Opel 
said in detail in that connection. I mean, we all would have 
been of the same opinion. He didn’t have to say that 

1176 Q. Directing your attention to the time around 
October 5, 1931, was it your opinion that the rela¬ 
tionship between Wilhelm and Fritz von Opel was cordial 
or uncordial! A. As cordial as it always was, in my opi¬ 
nion. 

Q. No more or less than it had been, is that it! A. 
It was a very natural relation between father and son, no¬ 
thing specific. They were quite friendly as a rule. 

Q. You knew, did you not, that Fritz had married against 
the very strong opposition of his father! A. His father 
had discussed that in much detail long before Fritz mar¬ 
ried, with me. 

Q. Didn’t Wilhelm say he was very strongly opposed! 
A. He didn’t use those words, but the definite impression 
was that he was not happy about his son going to marry 
his wife—his later wife. 

Q. Did you not say in your deposition that Wilhelm 
had told you that he was strongly opposed to the marriage! 
A. I do not recall every word of my deposition, but in 
gist he was not for it, so he was opposed to it, and I would 
repeat that. 
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Q. When did Wilhelm first tell you anything about in¬ 
tending to make a gift to Fritz? A. I think that started 
almost immediately after the sale, and I could not go back 
and make a definite statement when that was, and I 

1177 think it was interrupted through the marriage, that 
it was further pursued, and afterwards it was taken 

up again actively. 

Q. When was it taken up again actively? A. When? 

Q. When? A. Some time before the time it was actu¬ 
ally made, and I couldn’t tell you whether that was one 
week or two weeks, or two months. 

Q. You do not recall how long a period of time elapsed 
between the time that you heard the gift was in fact to 
be made and the time it was made? A. I do not recall 
how much time elapsed, no. 

Q. Casting your mind back to October 2, 1931, you did 
not go to Mannheim with Fritz to talk to Dr. Hachenburg, 
did you? A. If I did, I don’t remember. 

Q. You were not even consulted on that day, were you, 
about a gift agreement? A. I just stated, I don’t remem¬ 
ber the dates and details as far as that is concerned. I 
remember that everything happened before Fritz went to 
the United States at that time. 

Q. But you have no more precise recollection than that? 
A. As far as whether it was on the second or whether it 
was on the first that we talked about it, I wouldn’t 

1178 know—probably before Fritz went to Mannheim. 

Q. Are you testifying from your recollection now, 
or an assumption? A. An assumption, I don’t recollect 
that at all 

Q. You were not asked to draft anything until October 
5th, were you? A. I don’t think I was. Maybe it was dis¬ 
cussed before, but that I said I think this is very serious, 
it should be discussed with Hachenburg first, because I 
also wanted, felt that there should be a definite opinion 
about the legality under the foreign exchange laws out¬ 
side of my own understanding of the laws. 
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Q. Did you draft an instrument which is Plaintiffs Ex¬ 
hibit 5-A? A. Yes, I did. 

Q. And did you draft that unaided, or did you use some 
earlier draft in preparing this? A. I don’t remember that 
exactly, but I believe there was at that time from Geheimrat 
—from Dr. Hachenburg some expressed opinion on how 
the matter should be handled. 

Q. Is it not the fact that you used a draft prepared by 
Dr. Hachenburg? A. Beg your pardon? 

Q. Is it not the fact that you used a draft prepared by 
Dr. Hachenburg? A. Could be quite possible. 

1179 Q. And is it not the fact that you did not see that 
draft until October 5th when it was received in the 

mails? A. You see, I don’t recollect in detail that, but I 
sure didn’t see it, because before it was there— 

Q. Is it not the fact that what happened on October 5th 
was that Wilhelm von Opel and you and Fritz von Opel 
had a discussion and it was agreed that the Hachenburg 
draft should be re-written, and didn’t you say there isn’t 
time to write a new draft now because Fritz has to leave 
tomorrow to go to America, and so we will give him a 
power of attorney and he can use that to sell the shares 
to General Motors, and when he comes back we will draw 
up an agreement and pre-date it, using today’s date? A. 
That is a story that has nothing to do with the facts, be¬ 
cause I never would suggest that an agreement be pre¬ 
dated. 

Q. That was not done? A. Definitely not. 

Q. You are absolutely sure? A. I am absolutely sure. 
I know definitely how this matter was handled, and I also 
know why I suggested that he take a power of attorney 
with him. That was done, and it was— 

Q. Any questions— A. All right, the question is 

1180 answered. I was only trying to say it was drawn 
and signed on that date. 

Q. Thank you. The gift involved, according to your 
understanding, about $3,700,000? A. I don’t remember 
what the amount was, but it was a substantial amount. 
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Q. What did Fritz say to his father when the instrument 
was executed? A. Dp you really expect me to remember 
what he said at that moment to his father? Well, I can’t 
tell you. That’s all I can say. 

Q. You do not remember that he said anything at all? 
A. Whether he said thank you or anything like that I 
don’t remember. Those are not the things that stuck in 
my mind. 

Q. At any rate, Fritz’s gratitude was not so effusive 
that it fixed itself in your mind? A. I don’t remember that 
he fell around the neck of his father. 1 have absolutely no 
such scene in my memory. A lot of things have happened 
since. 

Q. Did you not tell Mr. Keefer here that it was entirely 
possible that the instrument of October 5 was pre-dated? 
A. I don’t think there is any possibility that I made such 
a statement, because I never in my whole practice pre¬ 
dated any agreement. 

Q. So you are also morally certain, are you, that 
1181 you did not say to Special Agent Kiefer that it was 
entirely possible that the instrument was pre-dated? 
A. I am definite that I didn’t say that. It may be that some 
people pre-date agreements, but I am sure that I never did. 

Q. The answer is no to the question? A. I am telling 
you. 

Q. The question is, didn’t you say it to Mr. Kiefer? A. 
No, I know I didn’t. 

Q. You are morally certain you did not make that state¬ 
ment to Mr. Kiefer, who is sitting at counsel table? A. I 
stated that, and I repeat it, I did not 

Q. All right A. If I had made such a statement, it 
would have been against the facts. 

Q. So your testimony is that you drafted this agree¬ 
ment and had it executed on October 5th? A. That is cor¬ 
rect 


i 
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Q. And on the assumption that the Hachenburg draft 
was received at Ruesselsheim on the 5th, then your testi¬ 
mony would be that you did the whole thing in one day? 
A. That didn’t mean very much to me to make an agree¬ 
ment like that in one day. I made the whole option in 
English and German for General Motors and Adam Opel 
in one day. 

Q. You understood, did you not, Geheimrat Wil- 

1182 helm von Opel was getting out of Adam Opel? That 
was the sale of the last of his shares. A. I clearly 

understood that. 

Q. And you had been put in as general counsel of Adam 
Opel by General Motors? A. That is correct, by the 
stockholders, you might say, and also by Geheimrat von 
Opel. 

Q. But 80 per cent of the stock was owned by General 
Motors? A. That is correct. 

Q. And you had been a General Motors representative 
before General Motors bought in von Opel? A. That is 
correct. 

Q. And in a sense wasn’t John Thomas Smith your su¬ 
perior? A. You couldn’t call him my superior. He was 
the general counsel of General Motors, and I was the gen¬ 
eral counsel of Adam Opel, and Adam Opel was owned 
80 per cent by General Motors. 

Q. Did you cable John Thomas Smith telling him that 
Geheimrat von Opel had sold out its shares? A. I would 
not have had any right, when Geheimrat von Opel used 
me as his counsel in this private matter, to give informa¬ 
tion to anybody. 

Q. So the answer is you did not? A. Well, cer- 

1183 tainly I did not. I was not—under no obligation what¬ 
soever when I was acting as counsel in a personal 

matter of Wilhelm von Opel to inform John Thomas Smith 
of what I had done for Geheimrat von Opel and Fritz von 
Opel. 
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Q. Yon did not feel there was any breach of loyalty, or 
dnty to General Motors to tell them that Geheimrat von 
Opel had given away his shares, and that Fritz von Opel 
was coming to New York for the purpose of putting the 
shares to General Motors! A. I do not even follow the 
line of thought there, so not only I had no obligation to 
tell them, but I had an obligation to keep anything that 
happened, where I was acting as a private counsel, secret 
from everybody who was not directly involved in that 
deal* 

Q. You knew it would be a matter of grave concern to 
General Motors that Geheimrat von Opel was getting out, 
did you not! A. I w;as— 

Q. Will you try to follow my questions. 

Mr. Ingoldsby: Yo^r Honor, I object to the last question. 

The Court: Bead the question. 

(The pending question was accordingly read by the re¬ 
porter.) 

Mr. Ingoldsby: This question relates to a series, as to 
whether or not the witness told General Motors 
1184 about the gift from Wilhelm to Fritz. I object to the 
question on the theory that it is completely irrele¬ 
vant, and I object at this point because it is the first ques¬ 
tion going into what appears to be a series. 

Mr. Burling: I would be glad to make a statement as to 
the relevancy. This man was a General Motors Lawyer. He 
had the most obvious obligation to tell General Motors 
* what Wilhelm von Opel had done. He had the most obvious 
duty to tell them that Fritz was on his way to America 
to require them to pay $3,700,000. I try to ask these ques¬ 
tions to lay a foundation for arguing that since he did not 
do what he had a duty to do, there is a probability that 
the thing was not done on the 5th at all. 

The Court: The knowledge of that concern I suppose you 
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would know as well as he would. It is an argumentative 
question. I will sustain the objection. 

Mr. Burling: I am not sure I understand YoUr Honor’s 
ruling. 

The Court: I am sure it is an argumentative question. 
You have enough to argue it on already. 

Mr. Burling: Very well, Your Honor. 

By Mr. Burling: 

Q. Is it not the fact that the reason you did not tell 
General Motors about the gift was because it had not 
happened yet? A. That is definitely not the fact; 
1185 The reason—well, there were a number of reasons. 

I have stated one of the reasons, but if Wilhelm von 
Opel had sold his stock personally, which he might have 
done, that would also have concerned General Motors* and 
nobody could have stopped him* so it did not make any 
difference in that respect. 

Q. At the time that you first saw the Hachenbtirg draft, 
what led you to think that a draft that you would pre¬ 
pare would be better? A. I didn’t think that any draft* 
that I would make would be better, except it would better 
serve the purposes at this moment when every minute 
there were new negotiations, new orders coming out, and 
I felt that under the circumstances quick action was neces¬ 
sary, and my feeling was that the draft of Mr. Hachen- 
burg, which might have been very good* and definitely, 
doubtless was very good in every detail, because all his 
things were good in every detail, that they didn’t serve 
this particular purpose at this moment. 

Q. Why not? Will you tell us in what way you thought 
you could improve on the Hachenburg draft? A. I thought 
that one thing was important at this moment, and that was 
to get, if Wilhelm von Opel wanted to save for Fritz von 
Opel the property that was outside of the country, he had 
to transfer title and had to do that immediately, and that 
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all other questions of how matters should be handled 

1186 with respect to that, and in connection with Niess- 
brauch and so on, were secondary questions, and all 

we had to do at this moment was to take the first step 
first, and leave the door open for everything else that he 
wanted to do, or that they wanted to do. And I think my 
draft did that better.; 

Q. In other words, the most essential element. A. 
Agreement of— 

Q. Discussion on October 5 was speed, is that right? A. 
Speed for the transfer of the title from Wilhelm von Opel 
to Fritz von Opel as a devisen auslaender, to get it out 
of the jurisdiction of whatever laws there might be com¬ 
ing that hadn’t come yet, but could be expected any day. 

Q. Do you remember when it was decided that Fritz 
should take the Europa to America? A. Somewhere 
around that time. 

Q. If speed was of such importance, why not just exe¬ 
cute the Hachenburg draft? A. I don’t recall the Hachen- 
burg draft, but I was under that impression at that time 
that that would have been a complication of the whole 
thing. 

Q. Hachenburg submitted a proposed gift agreement, 
did he not? A. He submitted something at that time that 
was the basis for my—in some way, also, for my draft. 
It could have been the opinion or the agreement. 

1187 Q. I show you Plaintiffs Exhibit 8-A, and ask you 
if this is not the Hachenburg draft which you used 

in preparing your version. 

Mr. Ingoldsby: Your Honor, may I make a statement at 
this point? In view of the fact that this is an incident 
which transpired about 17 years ago, I don’t think that it 
is quite fair to show only 8 to the witness at this time with¬ 
out also letting the witness know of the summary considera¬ 
tions contained in Exhibit 9. 
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The Witness: All I could say, this is very probable that 
I saw that at that time. 

By Mr. Burling: 

Q. Don’t you remember that you used this document? A. 
It could have been entirely different, and you put it before 
me as of this date, and probably I did see it at that date, 
i don’t remember that I used it. 

Q. Will you examine it and see if haste was of such im¬ 
portance this instrument couldn’t have been typed in final 
form and executed even more rapidly than your prepar¬ 
ing a new draft? A. Well, there must have been some 
things that didn’t appeal to the parties, and that I also 
thought might take more time than necessary in finishing 
the transaction, finalizing it. 

Q. Can you recall what elements there were in 
1188 this instrument that didn’t appeal to the parties? 

A. I don’t know the details. At that time they didn’t 
want to tie themselves down so exactly as it was in here, 
I suppose, and for that reason it was made in a more gen¬ 
eral way to leave the decisions open for a time when things 
were not quite so hectic. 

Q. What was said to you by Wilhelm von Opel about a 
usufruct? A. When this gift was given, you have to re¬ 
member the time in which it was given. At that time— 

Q. I wonder if you would tell me what Wilhelm von 
Opel said to you. A. If you want me to repeat any words 
that Wilhelm von Opel said, I can’t repeat them, but I 
know, I am trying to give you an idea of what his thinking 
was at that time. 

Q. I wish you would give us an idea of what he said to 
you. A. He said he wanted to protect this part of his 
family, his son, to have something for him that would take 
care of Fritz, who had been removed from his position in 
industry and so on. 


776 


Q. That is not in response to my question. A. You will 
be good enough—you are asking me— 

Q. I want to know the substance of what Wilhelm said 
to you about a usufruct. A. And in that connec- 
;1189 tion, as I just now said, although he was taking 
care of Fritz, he at the same time wanted to pro¬ 
tect himself in case Communists or Nazis should take over, 
or in case of all kinds of contingencies that nobody could 
definitely specify at that moment. So he wanted to have 
a possibility of going to Fritz and saying, “Now, I want 
a usufruct, and here”—and didn’t have to beg for it. 

Q. So you put a usufruct into the terms of the agree¬ 
ment, is that correct? A. That is correct. 

Q. You used the following language, did you not: 

“The usufruct in the shares is not assigned to Fritz von 
Opel, it remains with Wilhelm von Opel and his wife, here¬ 
after called the parents Opel, until the survivor of them—” 

When you drafted those words, what did you think their 
legal significance was? A. This would give Mr. von Opel 
and Mrs. von Opel the right any time to ask Fritz von 
Opel to create a property right 

Q. And legally how would that property right be created? 
A. By giving co-possession of the shares, just the way that 
assignments are made. 

Q. That is, that Fritz von Opel would deliver possession 
or co-possession to the parents, and that would 
1190 create the usufruct, is that right? A. That is my 
recollection how it would have been done under the 
German law. 

Q. Did you give any consideration on October 5 to the 
question of who would be liable for the taxes on the in¬ 
come under this usufructuary provision? A. What income, 
the dividends that would fall? 

Q. Any income that would arise from the property. A. 
The fruits of the property? 

Q. Well, I will start over again. It was contemplated 
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that Fritz would go to New York and put the shares to 
General Motors, was it not? A. That’s correct. 

Q. And it was contemplated that he would invest the 
proceeds of the sale, was it not? A. It was not contem¬ 
plated how the whole transaction would take place, it was 
absolutely possible that General Motors would offer Gen¬ 
eral Motors stock; in fact, at the time the escrow agree¬ 
ment was made, that was foremost in the mind of both 
parties, that that is how it would be handled. I do not 
recollect that there was any talk about how that had to be 
handled when he got to New York, whether he would take 
money or whether he would take stock, or what General 
Motors would propose in that respect. 

Q. In any event, it was contemplated that the Opel 
1191 stock was to be transformed into American securi¬ 
ties of some sort? A. Well, it was left to Fritz to 
do whatever he felt he wanted to do in that respect, and 
probably in detail discussed with Geheimrat von Opel what 
they were going to do. 

Q. It was therefore assumed that some income would be 
derived from the property? A. Definitely. 

Q. What thought did you give on October 5 to who would 
have to pay the German income taxes? A. I do not recol¬ 
lect discussing that point, but if I had been asked, I would 
have said that the party who in Germany got any income 
out of it would have to pay his income tax on it. 

Q. Did you look up the law on who has to pay an income 
tax where there is a usufruct on property? A. I did not 
look up the law, and I don’t think I would have had to look 
it up. 

Q. Well, what is the law where there is a power to create 
a usufruct in the future? A. There is no law to that effect, 
as far as income tax is concerned. In what respect do you 
mean? 

Q. I am talking about income taxes. A. I don’t under¬ 
stand the question. If you will be kind enough to word it 
again. 
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Q. If Wilhelm von Opel had the right to demand 

1192 that a usufruct be created, did he have any income 
tax liability! A. Under that right alone? 

Q. In that situation. A. That right did not incur any 
income tax at alL 

Q. It did not? A. No. 

Q. You did not look it up, though? A. I don’t th i n k I 
would have had the idea to look that up, whether having 
a right would create an income tax if it didn’t create any 
income, because only income is taxable under our income 
tax. 

Q. Did you give any thought to the American income tax 
law, as to who would be liable? A. I do not remember, 
and I don’t think it was part of what I was asked to per¬ 
form at that time. But I always gave a lot of thought to 
taxes in all my dealings. But I do not recollect in this con¬ 
nection that I gave any thought at all to the American 
income taxes. I knew very little about it. 

Q. Did you give any thought to whether this instrument 
would create any problems in connection with inheritance 
taxes or estate taxes? A. Well, I knew definitely that a, 
gift involved a gift tax. 

Q. I am talking about inheritance taxes. A. Well, the 
gift tax in that case took the place of the inheritance 

1193 tax and the gift tax is very closely connected with 
it 

Q. And you didn’t look up any law relating either to gift 
taxes or to inheritance taxes? A. If there was any ques¬ 
tion that I wasn’t clear in my mind on, I would have looked 
up the law. 

Q. But you did not look up the law? A. I don’t know 
what I did at that time. 

Q. You* do not recall having looked up anything at all on 
this occasion, do you? A. No, I do not recall it, but I do 
recall that when I drew an agreement that I was pretty 
clear on what implications it had, and if I was doubtful 
about any question I used to look up the books. But 17 
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years back I do not know whether I looked up any certain 
and specific paragraph at that time, because I knew much 
more about the law then than I know today. 

Q. But you have no recollection of being concerned about 
any tax problem of any sort in relation to this gift? A. I 
was also concerned about tax questions in my mind when 
agreements were made, so I am sure I was in this case, too, 
but I am sure that somehow I was satisfied by either, by 
myself looking up the law, or by getting the information 
from people who were reliable. 

Q. Do you think you consulted any people about 

1194 this on October 5,1931? A. In the first place, I think 
Hachenburg expressed an opinion on that, and I am 

sure that Dr. Faust did, and I am sure that I always 
checked those things myself when I did them. 

Q. Don’t you know it to be the fact that both Hachenburg 
and Dr. Faust said that tax problems were involved here 
that would require further research? A. I don’t remember 
that 

Q. Were you told that Hachenburg had said he wanted 
to have a conference with Geheimrat von Opel about the 
problems associated with this gift? A. I do not recollect, 
it could be possible. 

Q. You inserted, did you not, in Plaintiff’s Exhibit 5, the 
gift agreement, the following statement in the first para¬ 
graph: 

“It is our common desire that these stocks remain with 
the male line of our family in order to preserve a per¬ 
sonal connection between the bearers of the name of Opel 
and the work of our father, Adam Opel?” 

A. Yes, I mean it is in there, I can see that. 

Q. You added it, did you not? A. I don’t remember that, 
but it’s in there, and I drew the whole agreement. 

Q. And it is not in the Hachenburg draft, which is Plain¬ 
tiff’s Exhibit 8, is it? A. If you say it’s not in it, I 

1195 don’t want to read the whole agreement for that 
purpose. 
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Q. I say it isn’t, and I show you Plaintiff’s 8. At the 
very time that you recited that the parents Opel desired 
to keep the Opel stock in the male line of descent of the 
Opel family, you knew that Fritz von Opel was going to 
leave the very next day to sell those share, did you not! A. 
That is correct 

Q. So that is pure sham, is it not? A. It’s not pure 
sham. It had a very good reason at that time. 

Q. But it was not true, was it? A. As far as the Opel 
father and mother were concerned, I don’t even know 
whether at that time what would happen to the stock later 
was in any way fixed, but they expressed what their de¬ 
sire was, but they don’t say that that’s what has to be done. 

Q. But it was the expectation and the intent of Wilhelm 
von Opel that Fritz go to New York the next day and sell 
the shares, was it not? A. Well, that he transfer them to 
his name, that was the intent of it. 

Q. Have you not just testified that it was also intended 
that Fritz go to New York and sell them to General Motors? 
A. To transfer them from the name, from General Motors 
to him. 

1196 Q. Transfer what? A. The stock, this stock. 

Q. Opel stock? A. The title, yes. 

Q. You drew the power of attorney which Fritz took to 
New York, did you not? A. That’s right. 

Q. And that did not say anything about that, did it? 
A. I don’t know what it said. 

Q. Will you examine Plaintiffs Exhibit 4-a and say 
whether that is not the power of attorney. A. This is 2, 
exhibit 2. 

Q. Excuse me. 

Mr. Ingoldsby: Your Honor, might we take a couple 
minutes recess? 

The Court: Five-minute recess. 

(Accordingly, a short recess was taken.) 
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By Mr. Burling: 

Q. Will you examine Plaintiff’s Exhibit 4-A and state 
whether that is not the power of attorney which you 
drafted and gave to Fritz von Opel! A. Yes, I drafted 
that. 

Q. Does that indicate that Fritz von Opel was em¬ 
powered to negotiate to take the Opel shares out 

1197 from the escrow agreement! A. Yes, sir. 

Q. Was there any discussion of having Fritz take 
the shares out from under the escrow agreement instead 
of selling them to General Motors! A. He could have— 
he still had it open to him what he wanted to do. 

Q. Will you answer my question, please: Was there any 
discussion of it! A. I don’t remember that it was dis¬ 
cussed in detail what he should do. The main thing was 
to get it into his own, title transferred to himself. 

Q. But as long as they remained German securities, the 
purpose of getting foreign exchange, getting assets out of 
Germany would be frustrated, would it not! A. I am not 
quite clear on that, if a devisen auslaender possessed them. 

Q. The Opel shares were not foreign exchange, were 
they! A. No, and the devisen did not only refer, as far 
as I remember, to foreign exchange. 

Q How would the purpose which you have described 
here of having assets abroad in case of a collapse in 
Germany be served if Fritz held on to the Opel shares! 
A. Well, it wouldn’t, but he would have had a chance to do 
something about it, and a collapse, in a collapse, as a rule, 
the industrial undertakings like an automobile plant 

1198 was worth more than money in that country. 

Q. But the whole purpose was to get assets 
abroad. A. To have the title transferred to somebody out¬ 
side of Germany, and that somebody happened to be the 
son of Geheimrat von OpeL 

Q. In your deposition you said at page 177: “I felt 
that the only thing that was urgent was to get it out of the 
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General Motors, and have it under the control of Fritz 
alone, and nobody else had to decide what would happen 
to the proceeds of these shares but Fritz von Opel, out¬ 
side of Germany.” Is that correct? A. Yes, that was still 
my understanding. 

Q. In other words, it was your understanding of this 
transaction that Fritz von Opel was to dispose of the Opel 
shares, isn’t that so? A. That it was wise in my opinion, 
that that’s the way to do it, if he really wanted to protect 
•title for himself and not be subject in any way to German 
jurisdiction. 

Q. So it was understood by you and by Wilhelm and by 
Fritz that Fritz was going to sell the shares, is that not 
true? A. It was understood that Fritz could make his 
decision when he came over to the United States and could 
negotiate. He could have negotiated anything. 

Q. Yes, he could have. A. He could have also 
1199 negotiated, for instance, what was discussed later, 
and had been discussed earlier, to put the shares 
on a gold basis. Then a financial collapse in Germany 
would not have affected the value of the stock, because it 
could always then ask for General Motors to take him over 
and pay him on the gold value. 

Q. Now will you explain why you inserted the statement 
that it was the desire of the parents to keep the Opel stock 
in the male line of descent of the Opel family? A. That 
would have been their desire, and probably was there de¬ 
sire at that time, that it stayed in the—but it also was 
good to have that in from the German standpoint, because 
at a very early date this agreement would have to be placed 
in front of the tax authorities for taxation, for the gift 
tax, and then the people who were in Germany, Geheimrat 
von Opel, and Mrs. von Opel had expressed a desire in this 
agreement that Fritz von Opel keep it in his name; but he 
was not under any obligation to do that, although he could 
have done it if he had received, for instance, some pro¬ 
tection by General Motors on the exchange basis. 
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Q. Is it not the fact that this clause about male line of 
descent was merely put in to deceive the German authori¬ 
ties? A. I did nothing to deceive anybody. 

Q. You understood when you drafted this on October 5, 
did you, that in order to create a usufruct you had 

1200 to have first the agreement to create a usufruct, and 
second, delivery of possession to the usufructuary. 

A. Right. 

Q. Is it not the fact that it was contemplated that de¬ 
livery of the subject matter, or res, would be made to the 
usufructuary by placing the proceeds of the sale of the Opel 
stock in a holding company, and delivering the shares of 
the holding company to an agent of Wilhelm von Opel? 
A. I don’t recollect that in detail There was a talk of a 
holding company, and I was not so much concerned about 
the carrying out later on; as I stated before in that moment, 
in making the agreement I considered the detail of how 
this usufruct was going to be handled secondary nature. 
It was something that between father and son could be 
arranged at any time when the question came up. The 
main thing was to create a right for Wilhelm von Opel to 
ask for the usufruct whenever he felt like it. 

Q. Was it not also agreed that the usufruct would in fact 
be completed through the holding company, as I have 
described? A. If that is in the agreement, then it was 
agreed, and if it wasn’t, it wasn’t agreed. Maybe there 
was some talk about it, and there was definitely talk about 
it, but I kind of pushed that aside as something that could 
be decided later that didn’t concern us at this mo¬ 
ment 

1201 Q. And it was also agreed, was it not, that if the 
Opel shares were to be sold, the usufruct would 

follow into the proceeds? A. I didn’t get the last few 
words. The usufruct would what? 

Q. Would follow and attach to the proceeds. A. Once 
the usufruct is properly established, then it does follow. 
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Q. You filed an affidavit, did you not, with the United 
States Treasury in 1935, in connection with the gold case? 
A. I did not file it. 

Q. You executed an affidavit, did you not, understanding 
that it was to be filed with the Treasury? A. Yes. I 
didn’t even know exactly where it was going. 

Q. I show you page 31 of Defendant’s Exhibit 8, and 
ask you if that is a part of the affidavit which you executed. 
A. It looks like it, in looking at it. 

Q. I invite your attention to the following words: 

“In September and October, 1931, I advised Dr. Wil¬ 
helm von Opel and his son Fritz von Opel in the prepara¬ 
tion and execution of a deed of gift from the former to 
the latter, of which a copy is attached to the affidavit of 
Mr. Fritz von Opel herein marked Exhibit R. I partici¬ 
pated in the conversations which led up to the execution 
of these documents. In these conversations it was 
1202 stated by Dr. Wilhelm von Opel and Mr. Fritz von 
Opel that securities covered in the deed of gift or 
the proceeds of these securities should be transferred to 
a corporation for the purpose of protecting the interests 
therein created by the deed of gift.” 

Let me ask you now, was that statement true? A. If I 
made this statement, and if there is an affidavit with my 
signature there on that date, I probably had a better rec¬ 
ollection after three years than I now have after 17 years. 

Q. Have you any doubt that this is your affidavit? A. 
I would like to see the original with my signature, and 
then I could say definitely. I haven’t read the whole thing. 
You present it to me and say it is. 

Q. You will agree that this either is your affidavit or it 
is a fraudulent copy of your affidavit? A. That is correct, 
that is what it would be, then. 

Q. Are you aware that this record which you hold in 
your hand was filed in the United States Circuit Court of 
Appeals by the Plaintiff corporation? A. No, I don’t, but 
it says so. 
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Mr. Burling: I take it counsel will concede that this 
is not a perjury or manufactured affidavit. 

The Witness: I don’t speak it to be, I will tell you 
that, but you ask me something that I haven’t read in 
detail. 


1203 By Mr. Burling: 

Q. So that on the assumption that this is in fact 
your affidavit, you believe that you more accurately recalled 
in ’35 than you do now in ’48? A. Correct. 

Q. Do you now think, on the basis of this, that it was 
stated by Wilhelm and Fritz von Opel that the securities 
given or the proceeds should be put in a corporation for 
the purpose or protecting the interests created by the deed 
of gift? A. I would say it would be in the way that I 
stated it there. But I don’t remember that now, that that 
was exactly the case. All I remember now is that there 
was a lot of talk about a holding corporation. 

Q. But you intended when you executed this affidavit 
to tell the truth in it, did you not? A. I always do, sir. 

Q. I go on reading: 

“The clauses in the deed of gift relative to the usufruct 
reserved to the parents of Fritz von Opel were particularly 
insisted on by Dr. Wilhelm von Opel, who said that he 
attached the greatest importance to this restriction on 
and reservation from the gift.” 

Is that correct? A. Well, I know definitely that Wilhelm 
von Opel wanted the usufruct for the reasons that I stated 
before. 

1204 Q. He insisted on them? A. That’s why it was 
put in—everything that was in that agreement was 

insisted on by somebody, and it was Wilhelm von Opel 
in this case who was getting the usufruct, so that I would 
say now yes, that is what he wanted, he wanted to have 
the right to create this usufruct. 

Q. You go on to say, do you not: 
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. “In German law the right of usufruct (niessbrauch) 
was and is recognized to be a separate estate in the thing 
and to be a real right or right in rem (dingliches recht) 
in the thing. By virtue of this concept of German law 
and the deed of gift itself Dr. Wilhelm von Opel and his 
wife retained an independent property right in the securi¬ 
ties described in the deed of gifts and in any and all 
proceeds thereof, which independent property right gave 
the parents certain definite rights and powers under 
German law with reference to said securities and their 
proceeds/’ 

Was that correct? A. If you read the whole thing, 
this is correct when you take the whole page here. I think 
it is not sufficiently clearly expressed. It gave -them an 
independent right to a property, a right, and the securi¬ 
ties would have been better. 

Q. But that is not what you said. A. But it does 
follow from what is said in the whole thing, I would 
1205 say, if you read the whole page. 

Q. You read any part you think makes the point 
you suggest. A. “The rights and powers thus reserved to 
the parents by virtue of their usufruct include the right to 
be consulted with reference to and to prevent the sales of 
securities or their proceeds by Mr. Fritz von Opel; the 
right to have provisions for the safeguard of -their usu¬ 
fruct . . * and so on “. . . inserted in any agreement of 
pledge Mr. Fritz von Opel might make with reference to 
the securities or their proceeds; and the right in general 
to invoke the jurisdiction of the courts on the question 
whether or not any funds, proceeds of said securities, 
are invested in a manner to safeguard the right of usu¬ 
fruct and carry out in a reasonable manner the intention 
of the parties as expressed in their agreement creating 
the same. 

“In addition, by virtue of this right of usufruct the 
parents can at any time have the securities or their pro¬ 
ceeds put under the joint control of themselves. By virtue 
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of this right of usufruct, the parents can at any time 
have their securities or their proceeds put under the”— 
which inferred that they did not, had not done it by that 
time, and just had a right to do all those things. 

Q. Was it your opinion on June 6, 1935, that 

1206 Wilhelm and Martha von Opel did have a usufruct, 
or was it your opinion that they did not have a usu¬ 
fruct? A. From this year I would say that it was my 
impression that the agreement that was concluded had 
been carried out, and it had been really created. 

Q. In fact, you so swore, did you not? Don’t you say 
that in your affidavit? A. That wasn’t my impression. I 
don’t say it had been carried out, no. 

Q. You do not? A. I don’t think I said that, no. I am 
sure I didn’t say it. And the whole thing, I think, it leaves 
it wide open as to—because it says they had a right of, 
by virtue of this right of usufruct, can at any time have 
the securities, but under their joint control, but it would 
be my opinion when that hadn’t been done, the usufruct 
was not yet established, and that follows from this, that’s 
in here. 

Q. You go on to state, do you not, the “right of usu¬ 
fruct was derived by German law from the Roman law.” 
A. I see. 

Q. “. . . and is governed by the following among other 
provisions of the German Civil Code, drafted in 1896 and 
promulgated in 1900, which is still the law of Germany.” 
And then you set out portions of the code, do you not? A.. 
That is right. 

1207 Q. And then at folio 101 you say: 

“I am informed that with part of the proceeds of 
the securities described the deed of gift Exhibit R Mr. 
Fritz von Opel purchased shares of a Swiss Corporation, 
Uebersee Finanz-Korporation A. G. If this be the fact, 
I am of opinion that under German law the above-described 
rights and obligations based on the reserved usufruct 


would attach to the Uebersee Finanz-Korporation shares 
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in the same manner as if these shares had been described 
in the deed of gift itself.” 

Isn’t that a clear, unequivocal, and flat statement that 
provided that the proceeds of the Opel shares went into 
Uebersee, you believe that the parents Opel have a pres¬ 
ent usufructuary right in the Uebersee Finanz-Korpora- 
tion shares? A. If the agreement had been carried out 
as I thought it had been. 

Q. But you don’t say anything about if it had been 
carried out. A. I say, if this be the fact, what you are 
just talking, speaking about now is, I am informed that 
the proceeds were, and then I say if this be the fact, I 
am of the opinion that under German law the above-de¬ 
scribed rights and obligations would have followed. 

Q. But the only condition which you leave open as to 
if this is the fact is whether the proceeds had been 
1208 placed in Uebersee. A. Right. 

Q. You don’t say a word, do you, about “and if 
delivery has been made to the parents?” A. Well, I was 
under the impression that that had happened. 

Q. You regard yourself as a careful man, do you not? 
A. I certainly do. 

Q. And you have spent many years in the practice of 
law, have you not? A. That’s correct. 

Q. And you know what an affidavit is, do you not? A. 
I think I do. 

Q. Do you swear that something is a fact merely be¬ 
cause you have an impression that it is a fact? A. Well, 
at that time I was under that—was really convinced that 
that was the situation. 

Q. And that was because you were told that fact, is it 
not? A. I would not know at this moment how else I 
could have known it. 

Q. You would not have sworn that the parents Opel 
had the usufruct unless you had been told they had the 
usufruct, would you? A. I didn’t swear they had it. 
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1209 Q. You swore they had it if the proceeds had 
been— A. If it had been carried out. 

Q. No, that is not what you swore, is it? A. Yes, sir. 
Well, that follows from this, that that is what I swore, I 
would say. Well, that’s definitely what I meant to say, 
because that is the law. 

Q. Would it be fair, Mr. Stansfield, to judge your 
standards of candor and accuracy by saying that we could 
examine—the Court could read this affidavit, and then 
determine whether a fair reading of this affidavit is that 
the usufruct was in the parents? A. Personally, I don’t 
think that I was asked to make an affidavit that the usu¬ 
fruct was in the parents, but to give a legal statement of 
what the consequences of a usufruct would be if they were. 

Q. I wasn’t asking you what you were asked to do. 
Won’t you admit that, particularly, an American Govern¬ 
ment official could reasonably be expected to read from 
this statement that the usufruct had been created by 
delivery of the shares of Uebersee to his father’s agent? 
A. I don’t at this time recollect that, Mr. Burling, but I 
say that from reading my own affidavit, I must have been 
under the impression that it had been carried out, my 
first agreement had been carried out. I didn’t think that 
was a question of doubt at that time. 

1210 Q. When did you arrive in Washington? A. 
Yesterday afternoon. 

Mr. Burling: That is all I have. 

Examination by Plaintiff 
By Mr. Ingoldsby: 

Q. Mr. Stansfield, I wish to ask you a question concern¬ 
ing a statement which is contained in what is entitled 
“A preliminary statement of the Defendant’s memorandum 
in support of a request that Manfred Stansfield be called 
as a witness of the Court.” I am reading from page 4. 
The statement reads as follows: 
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“Within a week prior to the commencement of the trial 
of this case, counsel for the defendant have received a 
signed statement of a person residing in Germany, which 
statement was obtained by defendants investigators in 
Germany. This statement reads in part as follows—and 
this is quoted from the statement— 

“ T remember quite definitely that one day before 1933 
Wilhelm von Opel told me, “I cannot trust anybody. 
Wronker-Flatow has prepared a somewhat crooked con¬ 
tract for us, and now he is blackmailing me. The scoundrel 
has received 50,000 reichsmarks as a loan and now he does 
not want to pay them back but wants them as a gift, and I 
can’t do a thing, otherwise I will be in a fix.” ’ ” 

That is the end of the quote. I wish to further 
1211 advise you that the day after this memorandum was 
filed with the Court we were advised pursuant to 
the instructions given by the Court that that statement 
from which I have just read was attributed to one Erich 
Deku. I ask you if you know Mr. Deku, or if you know 
anything about that statement? A. Well, the first thing, 
whether I knew Mr. Deku, I met him, I believe, once for 
about a half a minute when Geheimrat von Opel passed 
through the hotel lounge and said, “I would like you to 
shake hands with Mr. Deku.” I couldn’t say for certain 
that the first name was the right name, but I remember 
the name Deku. 

Q. Now will you answer the second part of the question 
with reference to whether or not you have any knowledge 
of such a statement. A. This statement for me is so out¬ 
rageous that I feel a little bit embarrassed that I have 
to answer such a question. I never drew any crooked 
agreement for anybody, and certainly not for Wilhelm von 
Opel. I never asked Wilhelm von Opel to make me a 
gift. Whenever I discussed the loan at the later date 
with Wilhelm von Opel, I told him if he had to sue me 
because the Nazis would make him sue me, I would set 
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off my services against it. And I never at any time gave 
any basis for such a statement by Wilhelm von Opel. 

Q. Mr. Stansfield, the statement which I have just read 
to you is alleged to have been made, and I quote, 

1212 “One day before 1933.” I wish to ask you what 
were your relations, what was the status of your 

relations? 

The Court: Do you consider this in evidence? 

Mr. Ingoldsby: The statement? 

The Court: This memorandum. 

Mr. Ingoldsby: No, I do not 

The Court: Has Mr. Deku testified to it? 

Mr. Ingoldsby: No, he has not, Your Honor. 

The Court: Why do we rebut it then? Are we not just 
taking up time? 

Mr. Ingoldsby: Possibly. I simply wanted to set aside 
any inference. 

The Court: I don’t draw inferences from memoranda 
sent to me by counsel, unless they are in evidence under 
oath here. I don’t want to open up a long line of testimony 
here as to which there is absolutely none at the moment. 

Mr. Ingoldsby: Very well, I will withdraw any further 
questions on that. 

By Mr. Ingoldsby: 

Q. Mr. Stansfield, you testified in your cross examina¬ 
tion concerning the unique position which you occupied 
with General Motors and the Opel brothers at the time 
of the 1929 negotiations. I wish to ask you to state who 
in General Motors was familiar with your somewhat dual 
capacity. A. Definitely John Thomas Smith; I be- 

1213 lieve I could say everybody who had directly to 
deal with these, with the negotiations and every¬ 
thing concerned; also, in the Opel family, everybody knew 
that I was acting in that double capacity. 

Q. Who would you say in General Motors was concerned 
with this transaction other than John Thomas Smith? A. 
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Are we talking now about the first transaction? Or are 
we talking about this deal here about the stock, the gift? 

Q. I am talking about the first transaction—I believe 
the year is 1929 when General Motors and the Opel works 
were conducting negotiations for the over-all purchase of 
the Opel works. A. Well, my contact on all legal matters 
was with John Thomas Smith. 

Q. Did you have anything to do with Mr. Alfred P. 
Sloan at that time? A. Yes, he was in the negotiations, 
himself, and I met him off and on. 

Q. Was he aware of what you were doing? A. In what 
I was doing in general he was fully aware. 

Q. I will ask you if there was any reason for keeping 
the negotiations between the General Motors and the 
Opel works secret in 1929. A. From September or Oc¬ 
tober, 1928, to about March, 1929, it was very definitely 
in the interest of the Opel brothers to keep it 
1214 secret, because it was a possibility that General 
Motors did not accept the option, and it would have 
hurt the standing of the Opel brothers, of the Opel firm 
if it had been known that General Motors had negotiated 
to take over the Opel firm but turned it down after in¬ 
vestigation. 

Q. Were efforts made therefore to keep the entire 
negotiations secret? A. They went very far. I mean they 
went so far that on the day that I drafted the agreement 
for the option I wrote that whole agreement both in 
English and in German by hand, and the German part was 
dictated by Rechtsanwalt Hachenburg to my wife, who 
is not a typewriter, but helped out—does a very poor job 
on that. And the English was written by the managing 
director of the General Motors Gmbh, so that no outsider 
would hear anything about it. And it happened that dur¬ 
ing the full six months nobody knew anything about this 
agreement, it never came up. 

Q. I wish to direct your attention to the period of time 
around October 5,1931, at the time the gift agreement was 
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signed. I will ask you if any efforts were made, either by 
you or by any of the von Opels, to keep that agreement 
secret A. It was very important to keep that agreement 
secret if we didn’t want to defeat the purpose. There was 
a large amount involved, and the consequence, the effect 
of a large agreement like that on the lawmakers 

1215 might have had quite some influence on the new 
laws, and it might have been made retroactive if 

it had come out prematurely. 

Q. Did you personally fear that possibility? A. I was 
just as much—I don’t get the English word—I mean aware 
of that at that moment as everybody else was. It was 
very much in our mind. In fact, it was one of the reasons 
why no notary public was called in. 

Q. Are you able to state at this time, Mr. Stansfield, 
what the general feeling was among the German people 
in 1929 when it first became known that negotiations for 
the sale of the Opel plant had been concluded? A. There 
was very much resentment, and that resentment was 
naturally stirred up by competition, and trying to say 
that this was now’ a foreign corporation, and people 
should buy German cars, and so on, so that we had an 
uphill fight to overcome that. And one of the statements 
that we made there to the public, which was true at that 
time, that there was at least as much German capital in 
the firm as there was in other automobile plants, and in 
addition we could state that all the material was manu¬ 
factured in Germany, that German labor and everything 
helped, so we had a lot of sentiment there which was al¬ 
ways stirred up again by competition. We had to keep 
that always in our mind. 

Q. Did this situation enter into your considerations 
regarding secrecy at the time that the gift agree- 

1216 ment was made in 1931? A. We were all the time 
very much aware of that situation, because it al¬ 
ways flared up again. 



Q. I would like to ask you, Mr. Stansfield, concerning 
your testimony regarding statements made to Mr. Kiefer 
or other FBI agents. First of all I would like to ask you, 
how many times have you been interviewed by the FBI 
in connection with this case? A. I would not like to be 
pinned down, but already while Mr. Von Opel was—during 
the war. 

Q. Interned? A. Was interned, FBI men came to talk 
about this, and I talked about it half a dozen times. But 
I wouldn’t like to give the exact number. It could be five 
times. It impressed me as being rather often repeating 
the same things. 

Q. On how many occasions has Mr. Kiefer come to see 
you? A. If I am correct, I think I saw Mr. Kiefer twice. 
It could be three times, but I once saw him at the offices. 
But at least twice that I know for certain. 

Q. And did he come to your office, or did you go to his 
office? A. I know for certain that once he came to my 
house, not to the office, and once on arrangement over 
the phone I came to his office, downtown office. 

Q. Do you recall the last time that you talked to 
1217 Mr. Kiefer? A. The last time I talked to him 
very shortly, it was only a few minutes, and I think 
it was practically to the effect, as he now was talking 
directly about the loan, that I said that I did not want 
to discuss the loan, I had so many things to set off against 
the loan, but I didn’t feel that— 

Q. May I interrupt you there, when you are speaking 
of the loan, are you talking about the first occasion or the 
second occasion when you spoke to Mr. Kiefer? A. I 
think on the second occasion that was when he mentioned 
that 

Q. And where did that conversation take place? A. In 
my home. 

Q. In your office? A. In my home. 

Q. And was Mr. Kiefer alone or was someone else with 
him? A. I think there was somebody else with him. 


Q. And did you see Mr. Kiefer or the other agent who 
was with him make any notes on the conversation? A. 
No, I did not I always wondered about that, why they 
don’t take notes, and why they don’t afterwards present 
it to the party at some date to confirm that that is what 
they have said. 

Q. I want to direct your attention to the first occasion 
when you discussed this matter with Mr. Kiefer. 
1218 First, are you able to tell us approximately when 
that was? A. Quite some time ago. I would have 
a hard time of fixing it at this moment 

Q. Could you give us the approximate year? A. I 
think it was last year. 

Q. Last year? A. Not 1948, but 1947. It could have 
been even—well, the date must be there, it could have been 
earlier. 

Q. 1947 or earlier? A. That’s correct, that is my rec¬ 
ollection. 

The Court: Are you going to be some little time fur¬ 
ther? 

Mr. Ingoldsby: No, Your Honor, about five minutes. 

The Court: Are you going to question after that? 

Mr. Burling: Nothing has come up yet, Your Honor. 

The Court: All right. Go ahead, then, see if you can 
get through. 

By Mr. Ingoldsby: 

Q. I want to ask you if you ever had any conversation 
with any agent of the FBI, Mr. Kiefer or otherwise, re¬ 
garding the Government’s possible assertion of a claim 
for $20,000 against you as successor in the interest of the 
property of Wilhelm von Opel. A. I didn’t get the last 
part of that. 

Mr. Ingoldsby (To the Reporter): Will you read it 

(Accordingly, the pending question was read by the 
reporter,) 
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1219 The Witness: I don’t recollect that that was 
stated that way. It was always when we talked 

about whether I owed Wilhelm von Opel a certain amount 

By Mr. Ingoldsby: 

Q. I am going to ask you to state very briefly, Mr. 
Stansfield, the conditions under which the matter of the 
$20,000 loan from Wilhelm von Opel to you first arose. A. 
After I had acted for Wilhelm von Opel and the brother, 
Fritz Opel, in the whole negotiations and after the nego¬ 
tiations, the brothers felt I had saved them a lot of money, 
and on account of their confidence in me they had not 
called in other lawyers to create additional expenses. So 
they felt they wanted to pay me at that time. 

And I told them at that time that I did not want any 
payment because—I had two reasons why I didn’t want 
them to pay me at that time. One was that I wanted to 
keep my independence, and the other was that most of it 
would have been taken away from me in taxes, because I 
was making a lot of money at that time. 

On the other hand, I had some need for some capital, 
because I was moving my house over, I had a little while 
ago I had a very extensive payments in connection with 
my divorce, which was over twenty years back but at that 
time it was quite fresh, and I had other personal matters 
that I wanted to settle. 

In addition, I wanted to buy an interest that was 

1220 offered to me from General Motors in the Manage¬ 
ment Securities Corporation, for which I had to 

invest a certain capital. It was over $10,000. 

So I told Geheimrat, although I would not at this mo¬ 
ment accept any payment for the reasons stated, I would 
be, I would accept a loan of $20,000. I said we could 
leave the question of payment for any services rendered 
open during the years, how we were going to handle that, 
but very definitely I wanted it set up as a loan at that 



time, because otherwise I would have been involved 
taxes, and so on. 

For that reason I wanted to keep that open. In 
it was my intention to be in a situation, and that w 
the understanding, that I could pay it back any 
wanted to. 

The Management Securities, my participation in there, 
would have brought me in 1936, if I hadn’t left Germany, 
and if the Hitler situation hadn’t arrived, well over 
hundred thousand dollars in stock of General Motors. 
That was the minimum, but it might have been twice, 
double amount, so that the payment would have been very 
easy for me. 

But all conditions changed afterwards, so we went 
to that, that I said, now, you could not expect me to 
all these things for nothing, and although I like to 
it back, I am afraid under the circumstances it 
very hard for me, and he said, as I have stated, it 
loan, and we will have to keep it that way. 

1221 I said, “You can keep it that way.” 

He said, “I’m not going to ask you for 
of the loan, except I am forced by the Nazis, or 
tions”—we were talking them about the Nazis—“to 
you.” 

I said, “Well, in that case, I am going to set off aga 
all the services I have rendered to you.” 

Does that answer yout 

Q. Was that conclusion which you 
agreeable! A. Very definitely. I don’t 
intended to ask for it, and I don’t think he 
had changed the way they had 
the loan at any amount to himself. 


Mr. Ingoldsby: I have no further questions. 
The Court: You are excused, Mr. Stansfield. 

(Witness excused.) 

The Court: Let me speak to you ge~ +1 
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(Accordingly, counsel approached the bench, following 
which the noon recess was taken, from 12:40 pan. until 
2:00 p.m.) 


1222 Afternoon Session 

(The trial was resumed at 2 o’clock p. m. at the 
expiration of the luncheon recess.) 

Thereupon, Hans Frankenberg was called as a witness 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Gallagher: 

Q. Will you please state your name? A Hans Franken¬ 
berg. 

Q. Where do you reside, Dr. Frankenberg? A I reside 
in New York at the Ritz Carleton Hotel 

Q. And of what country are you a citizen? A I am a 
citizen of this country. 

Q. Of the United States? A Yes. 

Q. Doctor, it has been stated by counsel for the plain¬ 
tiff that you had planned to make a trip to Europe on 
the 16th of this month; is that correct? A That is cor¬ 
rect 

Q. And it has been further stated that your plans were 
postponed until Saturday, which is the 18th, I believe. Is 
that correct A That is correct. They were post- 

1223 poned because I was waiting for a business associate 
who was late in his return from Europe. 

Q. Doctor, did you have any conversation with counsel 
for the plaintiff, Mr. Ingoldsby, Mr. Boland, and myself, 
last week with respect to your information about this mat¬ 
ter? A I did. 
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Q. In what capacity, Doctor? A. I was and I still am 
a director of this. 

Q. Now, is the Uebersee Finanz-Korporation the only 
client of the bank with which yon are associated? A. Of 
course not. 

Q. There are many clients besides Uebersee, Doctor? 
A. Yes. I would say, it was a very valuable client 

1225 of ours, but it took a small part of my time, as I 
was busy in many other fields. 

Q. Are you familiar with the books and records of the 
Uebersee Corporation? A. Well, I am not too familiar 
with it. The bookkeeping was done by Mr. Geng. Of course, 
I received the balance sheets to be approved. 

Q. What was in general the nature of the work that you 
did for Uebersee? A. I was in general the financial ad¬ 
viser of Uebersee. 

Q. Can you state whether or not Uebersee followed 
standard investment and management practices? A. No, 
at least, not from a banker’s viewpoint. 

Uebersee, according to the wishes of Mr. Fritz von Opel 
always engaged in, to a very great extent, in industrial 
propositions, which I didn’t consider to be very liquid. 

Q. Now, let me ask you. Dr. Frankenberg: Did you 
ever direct Mr. Fritz von Opel as to how he was to act 
in his investments? A. I could not even have done so be¬ 
cause if I wanted to— 

Mr. Ingoldsby (interposing): A little louder, please. 

A. (Continued) Mr. Fritz von Opel handled the investment 
business quite on his own. I had no interest 

Of course, he told me after he made investments, 

1226 what it was about, and I had no, practically no say 
in this matter. 

Q. Did Mr. Wilhelm von Opel ever ask you to be his 
agent or representative? A. No, he never did. 

Q. Did you ever serve as Wilhelm von Opel’s agent, as 
a matter of fact? A. I never did. 
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Q. Did Wilhelm von Opel ever give you any direction 
as to what you were to do in your capacity as director for 
Uebersee Corporation? A. Most certainly not 

Q. Now, where were you during the war years, Dr. 
Frankenberg? A. During the war? I came to this country 
in May, 1940. 

Q. Did you remain here after that and during the war? 
A. Yes, until after the war, except for two trips I made I 
made to Colombia, South America. 

Q. And you were not back in Europe after? A. No. 

Q. To your knowledge, did the Uebersee Finanz-Kor- 
poration do any business with any enemy or ally of an 
enemy during the war? A. I don’t think so. 

1227 Q. Are you acquainted with H. Mason Hough- 
land? A. I met Mr. Houghland once, or maybe 
twice, but only for a very short time. * 

Q. Are you acquainted with Mr. B. F. Crittenden? A. 
I met Mr. Crittenden. I went down to Louisiana in the 
year 1937, together with Fritz von Opel, and at that time 
I met him there. 

Q. Now, on Friday last, Dr. Frankenberg, Mr. Burling 
asked Mr. von Opel several questions and received several 
replies. 

The questions were with respect to certain purported 
conversations in which you had participated. I am going 
to read from the record and ask you if you will state or 
give your comment thereon. 

At page 1032 of the record, Mr. Burling, in speaking 
about Mr. Crittenden, asked Mr. von Opel the following 
question and elicited the following answer: 

"Question: Did you ever spend two weeks in Zurieh 
with Crittenden, in the same hotel?—and I will identify 
the hotel as the Baur au Lac? 

"Answer: I think the Crittenden family traveled through 
Switzerland, and it is possible I met them in their travel- 
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“Question: You spent two weeks in a series of business 
discussions with Crittenden in Zurich, did you not, 

1228 at the offices of Hans Frankenberg? 

“Answer: No.” 

Now, I will ask you at this point: Did you spend two 
weeks in business discussions with Mr. Crittenden in Zurich 
in the year 1938 or ’37, Dr. Frankenberg? A. I remember 
that Mr. Crittenden with his wife and also, I think, it was 
Mr. Bayer, went on a visit to Switzerland. 

Maybe it was ’37, I could not tell you, but most cer¬ 
tainly I didn’t carry on business negotiations with Mr. 
Crittenden. There was no reason to do so. That is all. 

Q. I will now read from page 1051 of the record. Mr. 
Burling was talking about a merger of some oil companies, 
and in the course of the questioning, he asked the following 
questions and elicited the following answers, and this is 
directed to Mr. Fritz von Opel: 

“Question: Did you and Frankenberg not decide to call 
a conference in Zurich on this subject, and did you not de¬ 
cide to call Crittenden over to Zurich to discuss this? 
“Answer: There was no need.” 

I will ask you, Dr. Frankenberg, did you and Mr. von 
Opel decide that there should be a conference on this sub¬ 
ject in Zurich, and as a result call Mr. Crittenden to 
Zurich? A. I could not imagine it should have happened 
because there was no reason I could remember.* 

1229 Q. Then at page 1053, discussing the same topic, 
Mr. Burling asked the following question of Mr. 

von Opel: 

“Question: Is it not a fact that the discussions of merger 
went on in Zurich for about two weeks? 

“Answer: That sounds rather fantastic to me, Mr. Burl¬ 
ing, because if I wanted to merge, all I would have to do is 
to give the orders.” 

I will ask you, Dr. Frankenberg, again: Were there dis¬ 
cussions of a merger with Crittenden which went on in 


803 



Zurich for about two weeks! A. Really, I don’t even get 
the idea of the statement because there were several oil 
companies down in Louisiana, all of the stock owned by 
Uebersee Finanz Korporation. 

Now, why should we discuss a merger of those companies 
in Zurich. Such merger could only be found of any interest 
from an American tax viewpoint. 

Really, I could not see anything in it 

Q. Now, at page 1054, in the discussion of the same sub¬ 
ject, Mr. Burling asked this question: 

“Question: During these discussions was it not said that 
a million dollars additional capital should be put into the 
merged companies! 

“Answer: That was what Mr. Crittenden wanted. He 
was quite a great spender in refining. 

“Question: Didn’t you and Frankenberg say that 
1230 you thought that you would do that!” 

Did you make any such statement to Mr. Critten¬ 
den, Dr. Frankenberg! A. I would be in favor of that 

Q. Yes! Al. I really know—it was, in my opinion, it was 
already too much money invested anyway in this picture. 

Q. On page 1057, Mr. Burling asked this question of 
Mr. von Opel: 

“Question: Is it not a fact that Frankenberg told you 
that he, not you, had had a talk in the afternoon before 
this dinner, with Crittenden, and that he, Frankenberg, 
had told Crittenden to go ahead and consolidate the oil 
companies; is that not the fact!” 

Did you make any such statement to Mr. Crittenden! 
A. It sounds to me more or less fantastic because I wasn’t 
in charge of this. 

Q. Your answer is that you didn’t make any such state¬ 
ment! A. No; I could not possibly have. 

Q. Now, going to page 1059, so that you will understand 
what was being discussed, Mr. Burling stated or questioned 
Mr. von Opel, and speaking of Mr. Houghland: 



804 


“Question: Did he confer with you and Frankenberg at 
the Plaza in the fall of ’37 ?” 

1231 And then the answer: “That is different, that is 
possible.” 

“Question: The fact is, is it not, in 1937 Houghland had 
a proposal to set up a series of small subsidiaries, to run 
smaller-sized gasoline stations!” 

That was the topic, and we go to page 1060, and at page 
1060, here is the question and answer at that point: 

“Question: Is it not a fact that you met him at his hotel 
and walked with him to the Plaza Hotel, and while you, 
during the walk he outlined the proposal to you? 

“Answer: That is probable. 

“Question: And is it not the fact that when you reached 
the Plaza you talked to Dr. Frankenberg’s room, and he 
came down, and you introduced Houghland to Frankenberg, 
and then the three of you went into the Palm Court and had 
a drink? “A. That is possible, if Dr. Frankenberg lived 
at this time in the Plaza, and we called for him there, that 
is possible. 

“Question: And is it not a fact that before you had 
reached Frankenberg you told Houghland that he would 
have to make a full explanation of the proposal to Franken¬ 
berg? 

“Answer: No, Mr. Burling. 

“Question: The answer is no? 

u Answer: No. 

“Question: Is it not the fact that at the Plaza 

1232 Houghland made a full explanation of his proposal, 
and Frankenberg said he would not accept it?” 

Did you make any such statement to Mr. Houghland? 
A. As far as I can recall, Mr. Houghland never asked me 
about any sort of business proposition because he did that 
exclusively with Mr. von Opel. 

Mr. Gallagher: That is all. 

Mr. Burling: I wish to renew my application for at 
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least twenty-four hours in which to prepare proper cross 
examination. 

The Court: I do not think I can give you that, Mr. 
Burling. 

Mr. Burling: May I be heard on it? 

I am not sure I made myself clear. Plaintiffs indicated 
by their answers to the interrogatories that they were not 
calling this witness. He was an obvious one and his name 
goes all the way through from ’31 to date. 

I did not prepare myself to cross examine, and we were 
then told he was sailing for Europe. My friends intended 
to surprise me, because they didn’t call me on the telephone. 

I worked on Saturday and Sunday on something which 
was coming up in January, 1949. 

If I knew he was to be here, I could have prepared some 
notes. 

The Court: I just let him testify on the Uebersee 
1233 Korporation. You are thoroughly prepared in this 
case. I have tried to give you every courtesy I can. 

Mr. Burling: Thank you, Your Honor. 

Cross Examination 
By Mr. Burling: 

Q. Dr. Frankenberg, you stated you are a United States 
citizen? A. Yes, sir. 

Q. Of what country were you a citizen before that? A. I 
am a born Austrian. 

Q. Of what country were you a citizen before you became 
a United States citizen? A. I was a citizen of Haiti. 

Q. What is your position with Arnold & Bleichroeder? 
A. The Arnold family are very old friends of mine, as a 
matter of fact, since about forty-five years or so, and in my 
youth. 

Now, at the time they took the interest in the Swiss firm 
named Adler & Company, that was around ’31. I joined 
them in this picture. 
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Q. In other words, the Arnold family controlled Adler & 
Company; is that right! A. That is correct 

Q. And they also controlled and represented an important 
part of Arnold & Bleichroeder; is that correct! A. 

1234 That is right. 

Q. And you have been with the Arnold interest 
then since 1931; is that correct! A. That is correct 

Q. What position did you hold in the firm here in New 
York! A. None. I just have my office there. 

Q. Are you employed by anyone! A. No. I am to a very 
small extent a shareholder. 

Q. Would it be fair to say that you represent financial 
interests of Arnold, that you act for them! A. Yes, I tried 
to do business for them, but I am not employed, and I have 
no say. At least, I am not an officer of the company. They 
ask for my advice and so on. 

Q. From what do you receive compensation! What do 
you live on! A. Well, at the time I am doing some busi¬ 
ness of my own, and besides that, I get some from time to 
time—that was before the war—I lived on Adler. 

Q. On Adler & Company! A. Yes. 

Q. But since the war hasn’t Arnold & Bleichroeder paid 
you anything! A. Not in the form of any salary. 

Q. Well, in any way! A. Let me see. Just for a 

1235 couple of years, they gave me a sort of bonus out of 
the income because I, in turn, gave them business. 

Q. The Arnold interests, whether Adler & Company or 
Arnold & Bleichroeder, have made extensive advances to 
Fritz von Opel and his wife, have they not! A. The Arnold 
bank! 

Q. Didn’t the same Arnold financial interests, as a matter 
of fact, to your knowledge, advance money to Mr. and Mrs. 
Fritz von Opel since ’43! A. No. 

Q. Do you know whether it is or is not the fact that one 
of the members of the Arnold family personally advanced 
such money since 1943! A. No. 

Q. You are socially well acquainted with Mr. Fritz von 
Opel, are you not! A. Yes, sir. 
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Q. And Mrs. von Opel was released from internment in 
1943, was she not? A. ’43 or ’44; , 43. 

Q. And all of the assets of Uebersee Finanz Korporation 
were invested in ’42, were they not? 

Do you know what money Mrs. von Opel has been using 
to live on since ’43? 


Q. Yes. Recite what you know about it A- I personally 
advanced some money to Mrs. von Opel. 

Q. And he was released in May of 1945, and do you know 
what money he has been using to live on since then? A. 
Not entirely, but I advanced certain amounts of money to 
Mrs. Von Opel, and I assume she, in turn, gave part of it, 
at least, to her husband. 

Q. Now, you know that Mr. Gallagher’s partner, Mr. Con¬ 
ner, and Dr. Heinrich Kronstein, made a trip to Europe in 
connection with this case in ’47? 

Did you advance the expenses of that trip? A. No, but 
I presume Mrs. von Opel did. 

Q. What is the total that you have advanced to Mrs. von 
Opel? A. I think it is about $25,000. 

Q. You know, do you not, that neither Fritz von Opel nor 
Mrs. Fritz von Opel have any assets outside of Ger- 
1237 many, other than this claim they may have in this 
case? 


Mr. Gallagher: We object to any inquiry as to what 
assets Mr. von Opel may have. I don’t see the relevancy. 


1236 Mr. Gallagher: We object 

The Court: If it is related to him, it may be admis¬ 
sible. 

I will permit it, if he can trace it back to him, any interest 
he has in it. 

The Witness: May I answer this question? 

I know. 


By Mr. Burling: 
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The Court: No. 

Mr. Burling: The witness, I assume, has a $25,000 inter¬ 
est in the outcome of this suit 

He has no chance of being repaid unless the plaintiffs 
prevail. 

The court: You mean, he did not have any other means 
to pay him; is that it? 

Mr. Burling: If they don’t win, he will not get back his 
money. 

The Court: I will let you go into that. 

The Witness: What is the question? 

By Mr. Burling: 

Q. You understand that neither Fritz von Opel nor his 
wife have any assets outside of Germany, other than what¬ 
ever claim they may have in this instant lawsuit? A. 
Well, after all, he has a very valuable house in St. Moritz, 
and they may have some others. I don’t know. 

Q. You testified about your knowledge of the books and 
records of the plaintiff corporation, did you not? A. Yes. 

Q. And you yourself made a selection of documents from 
these books and records for use in this very trial; did 
1238 you not? A. I made a selection of the books? 

Q. Yes. A. As far as I understand, all the books were 
produced for evidence here, and I was instrumental in hav¬ 
ing done it because I was requested. 

Q But at an earlier date, didn’t you go through the books 
and pick out special papers and send them to plaintiffs’ 
counsel? A. Yes; that may be the case. If you show me 
the evidence you are talking about, I will be glad to testify 
about that and answer the question. 

Q. Will you speak louder? A. I am very sorry. I have 
a bad throat condition. 

Q. What did you say? A. If I know to which files or 
books you refer, I could answer this question more pre¬ 
cisely. 

Q. Well, do you recall that you went over the books and 


809 



selected some to be sent to plaintiffs* counsel over here? ' A. 
No, that wasn’t this way. At the request at that time of Mr. 
Conner, we went over all the books, including the year 1936, 
1 think, and I didn’t pick them out. 

Q. In the middle of August, ’47, did you or did you not 
bring over some books and records? A. I really 
1239 would not remember. 


Mr. Burling: Now, at this time I request to pro¬ 
duce from the books and records a white sheet contained in 
the file called City Bank & Trust Company, a white sheet 
which recites on its face that Dr. Frankenberg has selected 
certain documents. 

May I have that, please? 

Mr. Gallagher: I don’t know if we have it If there is any 
great moment about what you are trying to establish, I just 
have a vague recollection about it Of course, I wasn’t in 
the case at that time, but I think possibly Dr. Frankenberg 
did have the files and books from *31 to ’36 pulled, and we 
came in with them. It was Mr. Conner who got in touch 
with him or Gang. 

The Court: Did you find the white sheet? 

Mr. Burling: It has been removed. It was in this file. If 
I don’t have it, I will have to call Mr. Laufer to testify. 

Mr. Gallagher: Where was it? In this file? 

Mr. Laufer: Yes. 

Mr. Gallagher: It still might be. I will look for it. 

Mr. Burling: For the record, I am referring to the file 
named Uebersee Finanz Korporation, A. G. and having this 
title, City Bank & Farmers Trust Company. 


By Mr. Burling: 

Q. Now, in addition to being a director, were you 
1240 not. also managing director of the plaintiff cor¬ 
poration? A. WeU, you may put it this way, if 
you want to: That refers only to technical matters and 
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financial matters. The policy, investment policy, was made 
by Mr. Fritz von OpeL 

. Q. I want to read to you from an affidavit of Mr. Fritz 
von Opel, and I am reading from page 52 of the Gold case 
record: 

“In April, 1931, when I was employed in Antwerp as 
aforesaid, I learned through Dr. Frankenberg, an old ac¬ 
quaintance of my father’s, then employed in Zurich as 
general manager of a banking corporation known as Adler 
& Company, A. G., that the owners of the stock of Uebersee 
Finanz Korporation, A. G., would be willing to sell it 
to me.” 

Were you an old friend of Wilhelm von Opel in ’31 or 
an old acquaintance 1 A. An acquaintance; yes. 

Q. I want to read from another portion, reading at folio 
165, and this is Fritz von Opel speaking now: 

“I said to him, and he agreed, that, if the option were 
exercised on the stock of Uebersee Finanz Korporation, 
A. G., it might not be necessary to form a new corpora¬ 
tion, but that the Uebersee Finanz Korporation, A. G., 
might serve as the holding company originally contem¬ 
plated between us. My father asked me to be sure that 
the details were so arranged as to protect his and the 
other interests in the proceeds of the deed of gift, 
1241 Exhibit R, and suggested that Dr. Frankenberg 
should become managing director of the holding 
company.. The option having been exercised in the manner 
above described, I went to Zurich and obtained from 
Uebersee Finanz Korporation, A. G .,— 99 

Mr. Gallagher (Interposing): May I interrupt to let him 
have a copy of it so that he can follow! 

Mr. Burling: Yes. 

By Mr. Burling: 

Q. I stopped at the words Uebersee Finanz Korpora¬ 
tion, A. G. 



“Under date of January 13, 1932, a power of attorney 
authorizing me to sign for the corporation, employing the 
form furnished me as above stated by Mr. Sammis. A true 
copy of this power of attorney is hereto attached marked 
Exhibit U. At the same time I had a conference 
Frankenberg in which I asked him if he would t 
to serve as a member of the board and managing 
of Uebersee Finanz Korporation, A* G. He stated 
would do so.” 

Now, skipping to folio 174, page 58, at the bottom 
the page: 

“I also frequently consulted with Dr. Frankenberg 
managing director of the corporation regarding its invest¬ 
ments, especially the corporation’s investment in the stock 
of Spur Distributing Company, Inc., amounting to 
1242 $440,871.44.” 

Will you now look at page 61, folio 183. 

“In these corporations, Uebersee during 1933 
an aggregate of $756,000. Dr. Frankenberg and I intended 
on behalf of Uebersee, greatly to increase its investments 
in these oil companies,” and so on. 

Now, did you see Fritz von Opel’s affidavit in 19357 
No; I saw it only much later. 

Q. Is his recital of his dealings with you a correct oneT 
A. Well, of course, he told me about it, as I stated before, 
about the investments he made. 

As a matter of fact, the Spur stock was acquired two 
years before, and perhaps in 1933, something like that 

Also, these first oil properties had been acquired at that 
time by Mr. Fritz von Opel, and due to his presence in the 
United States, he discovered this very different financial 
situation, in a number of these companies, which were 
partly, especially in the later years, not very satisfactory. 

The Spur proved to be different, a very good one. 

Q. All I asked was: In your opinion, Dr. Frankenberg, 
are these portions of Mr. von Opel’s affidavit, which I read 
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to yon, a correct statement of your relation to him and to 
Uebersee ? A. Maybe Mr. von Opel could it that it has 
been this way. He is a very temperamental man, and 

1243 so maybe, so he made these investments primarily 
without consulting me, but later on reported to me 

about it, asking my opinion. 

Q. Well, did he ask you to become general manager and 
did you agree to do so? A. I did. 

Q. And you did become general manager; is that right? 
A. Only in charge of technical and financial matters. 

Q. What other matters was Uebersee involved in, besides 
technical and financial matters? A. In investments. 

Q. Investments are not financial; is that your statement? 
A. I refer to the word “financial.” The way I meant it 
was in loans, financing the company, and so forth. 

Q. Will you look at folio 186, please? 

Look first at 185, and I am reading from Fritz von Opel’s 
affidavit again: 

“I returned to Switzerland in December, 1932. I went 
to Zurich and discussed with Dr. Frankenberg, as managing 
director of Uebersee Finanz Korporation, A. G., the in¬ 
vestments which I had made and was contemplating for the 
corporation, and he approved of them.” 

Is that correct? A. He just said he made the invest¬ 
ments. 

Q. And you approved of them? A. Of course, I 

1244 approved of them. 

Q. Will you also further down the page, halfway 
through folio 186, look at: 

“I discussed the situation with Dr. Frankenberg both 
by telephone and face to face, and was told by him to con¬ 
vert the cash holdings of the corporation into gold or 
foreign exchange.” 

Did you give Fritz von Opel instructions to convert cash 
into gold or foreign exchange? A. I didn’t give him in¬ 
structions, but I remember in this case that I was in favor 
of him investing this money, either in foreign exchange on 




the Swiss standard, or maybe in gold because two years ago 
the pound sterling was devalued, and in due course 
dollar was devalued, and later on the Swiss franc was 
valued. 

So at that time I was of the opinion that the devalua¬ 
tion of the dollar was imminent. 

Q. Well, the question is: Did you tell Fritz von Opel 
to convert dollars into gold? A. I could not say whether I 
told him so. 

Q. Is it fair to say you told him to do so? A. 

I gave him this advice. 

Q. What is the organization called, I believe in Portu¬ 
guese, Sociedad Monte Franco? A. It is a Brazil 
1245 corporation. 

Q. Will you state what you know about it? A. 
is owned by two brothers of the Arnold family living in 
Brazil. 

Q. Was it not organized by you? A. No. 

Q. Will you agree that your name is translated literal- 
ly— 

Mr. Gallagher (Interposing): We cannot see what the 
Brazilian corporation has to do with the situation, 
no bearing to Uebersee. 

Mr. Burling: I will state what I expect to prove, 
is an objection on relevancy. 

The testimony already is, and if it has not been intro¬ 
duced, we will introduce it, and we shall prove that Mr. 

Opel said to a witness, who will be called here, that the Opel 
family were very clever, and that in the event of war with 
the United States, it would turn out that ownership 
Uebersee was in Swiss hands, and it was stated if 
land became involved, it would turn out that the owner 
ship was in Latin American hands. 

We propose to further prove that the 36,900 shares 
Harvard Brewery stock, which is one of the companies, 
we shall show was held in an account for Mrs. von 
held in Sociedad Monte Franco. 


814 


We want to show that and corroborate the state- 

1246 ment that Mr. von Opel was also using Latin Amer¬ 
ican holding companies to conceal German owner¬ 
ship, and, at least, the 36,000 shares of Harvard Brewery 
were in Sociedad Monte Franco at one time, almost ex¬ 
actly at the same time as the conversation was had, as 
we will prove, from our witness. 

Mr. Ingoldsby: We will stipulate that certainly the 
shares of Harvard stock were in this company at this 
particular time, and that the property belonged to the 
wife. In other words, we will agree and stipulate, but I 
submit we want to know the relevancy and competency. 
If this has that purpose, we would like to know the relev¬ 
ancy. 

Mr. Burling: This is cross examination, Your Honor. I 
don’t know all about this, and I want to find out by the 
domination of the witness over the corporation, and the 
negotiations with Fritz von Opel, whether he was using 
the Brazilian company as a cloak. 

Mr. Ingoldsby: Our contention is undisputed that there 
is no property of Fritz von Opel or his wife, with the ex¬ 
ception of the Harvard shares which have just been men¬ 
tioned, which were, however, in the South American coun¬ 
try. 

My general objection relates to this, that it is not a 
correct form for any searching investigation as to where 
any assets might be. 

The Court: Well, is this an asset of the corporation in 
which he is a managing officer? 

1247 Mr. Ingoldsby: No, this is not 

The 36,000 shares of Harvard Brewery, it is my 
understanding, is the property of Martha von Opel, or 
Margo von Opel, the wife of Fritz. 

Mr. Burling: And I dispute that. I deny she had any 
assets of such size, and whereas they might have been 
carried in her name, they were the property of Uebersee 



Finanz Korporation, and I submit it is relevant to show 
and explore the South American holding of these assets. 

The Court: If this man is an officer and knows about it, 
is it immaterial? 

Mr. Ingoldsby: This relates to the 39,000 shares of Har¬ 
vard stock, and it would not be worth over $39,000. 

The Court: But he is talking about the procedure of the 
corporation. 

I would have a simple time in ruling on this if he was 
called in regular sequence, but it is hard to anticipate 
the significance of his testimony when it is not in order. 

I will take up a motion to strike at the proper time. 

Mr. Ingoldsby: PU let it stand that this should not be 
used as an investigation to see whether any additional 
assets might be found, or anything of that kind. 

Mr. Burling: That is not the purpose. We have title to 
them. 

1248 By Mr. Burling: 

Q. Do you know what shares of Harvard Brewery 
are currently quoted on the Curb Exchange today? A. 
They have reached a new low of about $1.25. 

Q. So at current prices, the 36,000 shares would be 
worth about $50,000? A. Mostly. 

Q. Will you agree with me that the word Monte Franco, 
either in Portuguese or Spanish, is a literal translation of 
your name? A. I would. 

Q. Did you have anything to do with setting up this 
commercial corporation in Sao Paulo? A. No. I can ex¬ 
plain it. 

Q. Please do. A. In May, 1940, when I left Switzerland, 
the invasion of Switzerland seemed to be imminent. 

At that time the Brazilian branch of the family who 
were caught in Germany with a fortune didn’t want to get 
caught again, and they wanted certain assets held by Adler 
transferred, held in New York for transfer to Brazil. 
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I was on the boat, and on my arrival in New York, I 
was informed that they founded the corporation called 
Monte Franco, because they wanted the assets, and I was 
in charge partly, however, sir. 

Q. Can you explain how the 36,900 shares of Har- 

1249 vard Brewery came to be held by Sociedad Monte 
Franco? A. Yes. 

Q. Will you do so? A. The 36,000 shares, among many 
securities, were transferred from Adler accounts to Monte 
Franco, for the purpose I just pointed out, and by mis¬ 
take these 36,000 shares, which were the property of Mrs. 
von Opel, went with other assets down to Brazil because 
they weren’t held in behalf of Mrs. von Opel, I think, in 
New York, but for Adler & Company, and after the mis¬ 
take was cleared up, the shares went back and were as a 
consequence taken by the Alien Property Custodian. 

Q. You say the shares have recently reached a new low 
of $1.25? A. Yes. 

Q. Do you know what they were worth approximately in 
the spring of ’41? A. Just about the same. I think that 
in the years from 1937 to about the year 1942, or before 
maybe 1943, they fluctuated between one-half a dollar 
to seven-eighths of a dollar. I don’t know the statistics. 

Q. Now, you know, do you not, that Mr. von Opel placed 
the shares of Uebersee in a safe deposit box at the Swei- 

. . zerische Credit Anstalt? A. That is correct. 

1250 Q. Do you know what he did with the keys for 
that box? A. Mr. von Opel opened the safe in his 

name in the Sweizerische Credit Anstalt. 

I had a key and a power of attorney to open the safe, 
together with Mr. Gang. 

: Q. When did you receive the key and from whom? A. 
That is many years ago. I really could not tell, offhand. 

Q. Well, you have been worrying about that key ever 
since 1935, have you not? A. Me? 

Q. Yes. A. No. 
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Q. Well, what is your best recollection as to when yon 
received the key? A. Well, probably shortly after the 
Uebersee stock was acquired by Mr. von Opel. 

Q. This was sometime in early ’32? A. Maybe, but I 
don’t recollect. 

Q. How long did you continue to hold the key? A. Well, 
these things happened many years ago, and I am certain 
I could establish exact dates, but I think I had it for sev¬ 
eral years. I think the shares finally went out of, came out 
of the safe. 

1251 Q. When did they finally come out of the box? A. 
The shares came out of the box—I could not say. I 

am sorry, I cannot establish the right date, but certainly 
they came out at the time they were sold to the Swei- 
zerische Credit. 

Q. And that was in ’36, was it not? A. Yes. 

Q. So all during the year 1935 you were in possession 
of the key, were you not? A. Well, the safe was, as it 
goes, I was in possession of one. 

Q. And if Mr. von OpePs testimony that he lost his 
key is accepted, then you were in possession of the sole 
key; is that right? A. It would have been easy to take 
another safe and issue new keys. 

Q. Did you do that? A. No, I didn’t. 

Q. So you had the only key to the box in which the 
Uebersee shares were held? A. It is technical. 

Q. Whether it is technical, you had the key? A. Yes, 
but I don’t know exactly when I had it. 

Q. I thought you testified up until then that the sole— 
A. (Interposing) I don’t remember the date, but cer- 

1252 tainly the shares were in the box, not later than ’36, 
maybe. 

Q. I am talking about all of ’35. If we accept Mr. von 
Opel’s testimony that he lost his key, then it is your testi¬ 
mony, is it not, that you held the only key to the box during 
the year ’35? A. If Mr. von Opel lost his key, It would 
have been this way. 
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Q. Very good. He so testified. 

Now, did you ever have a talk with Mr. von Opel in the 
course of which he asked you to hold the key as agent for 
his father? A. No, I don’t remember that. 

Q. You had no conversation of any sort with respect to 
your holding the key on behalf of Wilhelm von Opel? A. 
I would not remember that 

Q. Would you say you don’t remember, or you are sure 
you didn’t? A. It may be that there was once conversa¬ 
tion at the time this—I had the key in order to produce the 
stock for voting purposes, and also I had the key because 
the shares were serving as collateral for loans granted by 
Adler & Company to the corporation. 

Q. Try to listen to my questions and answer them. A. 
Yes. 

Q. I asked you: Do you mean you don’t remem- 
1253 her having a conversation with Fritz von Opel in the 
course of which he said that he wanted you to hold the 
key as agent for his father, or is it your testimony that you 
are sure no such conversation took place? A. Since I 
never was agent for his father, it could not have taken 
place this way. 

Q. So you are morally certain that no conversation, such 
as I have described, ever took place? A. I had so many 
conversations, but I don’t know the point you are trying 
to make. 

Q. Are you familiar with the concept known in Con¬ 
tinental law as the usufruct? A. Yes. 

Q. Did you ever see the agreement under which Wil¬ 
helm von Opel gave his shares, 600 shares of Opel stock 
to Fritz von Opel? A. I don’t remember when I saw this 
agreement for the first time. 

Anyway, I do remember that I didn’t act as agent for 
Wilhelm von Opel. 

Q. But I am getting to something else. 

You understand, do you not, that if you had held the key 
as agent for Wilhelm von Opel, that would have constituted 



delivery to him of the asset, and that would have brought 
into existence the usufruct! Did you not know that? 

1254 A. No. ' 

Q. Did you not know that? A. No, but I have al¬ 
ready stated, I didn’t hold the key as agent, and further¬ 
more, how could this usufruct be established in this way if 
the shares served for collateral for loans granted? Other¬ 
wise, that would be absolutely contradictory. 

Q. We will let the lawyers argue about that one. A. 
Well, I am not a lawyer. 

Q. At any rate, the purpose of my questioning is to see 
if you du not understand that it would be very important 
if you did, in fact, act as Wilhelm von Opel’s agent, be¬ 
cause that fact would bring into existence the usufruct? 
A. I never acted as his agent. 

Q. But you understand it would be very important if 
you did, don’t you? In other words, you are not at a loss 
to know what I am questioning you about? A. If you say 
so. 

Q. I will ask you once more. 

Did you say you were not a lawyer? A. I am not a 
lawyer. 

Q. Did you ever study law? A. Partly only. I studied 
national economy. 

Q. Will you describe what legal education you have had? 
A. I graduated from the University, in National Econ¬ 
omy. 

1255 Q. Will you describe what legal education you 
have had? That is what I asked you. 

Have you never studied law at all? A. No; only partly; 
a few lectures I attended. 

Q. Now, I want to know what your testimony is. Are 
you saying just that you had a lot of conversations with 
Fritz von Opel and you don’t remember whether or not he 
ever asked you to serve as his father’s agent and hold the 
key, or is it your testimony that you feel sure you had no 
such conversation? A. I am sure that I never acted as 
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Q. Beally, Dr. Frankenberg, yon are a very well edu¬ 
cated and experienced man. I am sure you understand. 

Please answer my questions. A. If Mr. Fritz von Opel— 

Q. (Interposing) I didn’t ask you about “if.” 

Are you saying you don’t remember, or are you saying— 

Mr. Gallagher: (Interposing) It would simplify it if 
Mr. Burling would ask two questions, instead of giving al¬ 
ternative questions, which are confusing him. 

The Court: It is very difficult. 

By the Court: 

Q. When you got the keys to the box, or at or about that 
time, do you remember having a conversation with Mr. 
von Opel in which you stated that you would hold the key 
as agent of Wilhelm von Opel? A. Most cer- 
1256 tainly not, because— 

Q. (Interposing) You remember you didn’t have 
it? A. At that time, certainly. Two keys were in exist¬ 
ence. 

Q. Your present memory, what is in your mind, not what 
you might have done or reasons for it, do you hold in your 
minds as to whether you spoke about agency or discussed 
this or not? A. I would say not 

Q. You have a clear memory in your mind that it was 
not discussed? A. Oh, yes, I never did. 

Q. Well, then, your memory is that you didn’t. That is 
the only way we know you didn’t 

Mr. Burling: Would you ask him if he remembers if he 
didn’t at some later time, after the key was first handed 
to him. 

The Court: We are speaking, Mr. Frankenberg, and we 
have to speak in Court here about memories, and we ask 
witnesses what they carry in their minds, and the lawyers 
do the arguing before me. 

What you carry in your mind is what he is talking about. 

The Witness: Yes; thank you. 
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By Mr. Burling: 

Q. Would your answer to His Honor’s question be 

1257 the same if he asked you if you ever had a conversa¬ 
tion with von Opel after he first handed you the 

key, a conversation about holding the key as Wilhelm von 
Opel’s agentf A. Not holding the key for Wilhelm von 
Opel as agent 

Q. You had no such conversation at any time? A. I 
don’t think so. 

Q. When did you first see the record in the Gold case? 
A. I remember that Mr. von Opel showed to me this book. 

Q. When? A. Maybe ’39. I don’t know when, but I 
never took the attention. 

Q. Will you stand up, please? 

Do you recognize this gentleman who just stood up? A. 
Certainly, I do. 

Q. He is Mr. Worthington? A. Yes, sir. 

Q. Did you tell him that you were a Doctor of Civil 
Law? A. Civil Law, that is? 

Q. Yes. Did you tell him that? A. I don’t remember 
that. 

Q. Now, I want to read from the affidavit of Fritz von 
Opel, dated June 7, 1935, reading from folio 197, at page 
66, in the middle of the page; have you found the 

1258 place? A. Page 68? 

Q. Page 66, folio 197. A. Yes, I have it. 

Q. I want to read the following words to you: 

“The 97 bearer shares of Uebersee which I acquired in 
the manner above stated are now on deposit in a vault in 
my name, No. 1917, with the Swiss Credit Anstalt in 
Zurich, Switzerland, the key to which is in the possession 
of Dr. Frankenberg. This key is held by Dr. Frankenberg 
as agent and representative of my father, Wilhelm von 
Opel, for the purpose of safeguarding his usufruct.” 

Now, on June 7, 1935, was the key to the box in your 
possession? A. That I would not remember. I told you 
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already that I don’t recollect for how many years I had 
the key. 

Q. And at that time were you the agent and representa¬ 
tive of Wilhelm von Opel? A. No, I was not. 

Q. Now, the fact is, is it not, that in 1935 a copy of this 
affidavit was sent to you for your information; isn’t that 
so? A. I would not remember. 

Q. At any rate, when you first did discover this, did you 
say to Fritz von Opel: that this is a terrible mistake; that 
I never was your father’s agent; and your state- 

1259 ment under oath is a mistake and incorrect? A. 
Maybe at that time Fritz von Opel was of the opinion 

that I was a sort of agent. 

Q. I wonder if you will try to answer the question. A. 
I didn’t say that to him, no. 

Q. Did you say to any agent of the United States Gov¬ 
ernment that it had been misinformed with respect to your 
acting as agent for Wilhelm von Opel? A. (There was no 
response.) 

Q. You will have to answer. Do not shake your head, 
as the reporter cannot write that down. 

What is the answer, please? A. No. 

Q. Now, at the time the Gold case came to trial in the 
District Court, Southern District of New York, Mr. Kressel 
represented the plaintiff corporation here, did he not? A. 
He did. 

Q. Is it not a fact that at that time you saw this affi¬ 
davit? A. Mr. von OpePs affidavit? 

Q. Yes. A. That is probably so. 

Q. Didn’t you know that the affidavit contained a mis¬ 
statement about you? A. I didn’t know about that. 

1260 Q. When you saw the affidavit you knew Fritz von 
Opel swore that you were Wilhelm von OpePs agent 

in holding the key, didn’t you? A. Now, at the time this 
matter came to my attention, I will now say about what— 
Q. (Interposing) Will you answer the question? That 
is not true? A. That is true; yes. 
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Q. Didn’t yon learn of this at the time the lawsuit was 
tried? A. No. 

Q. Didn’t yon testify abont that a minnte ago? A. No. 

Mr. Bnrling: Well, excuse me. 

Mr. Gallagher: The record doesn’t show that. 

The Court: He can ask him if he did question him. 

By Mr. Burling: 

Q. Didn’t you say that you probably saw this affidavit 
during the trial of this action, and that is the Gold case in 
the Southern District of New York? A. 1 am very sorry, 
but I must have misunderstood the question, and I didn’t 
want to say that. 

Q. Well, you did see it at an earlier date, did you not? 
A. No. 

1261 Q. Some earlier date, two years ago, you said just 
that, didn’t you? 

Perhaps I can refresh your recollection. A. If you 
please. 

Q. You were interrogated by Mr. Worthington, whom 
you just identified, were you not? A. Yes. 

Q. Did you give him the following answers to the follow¬ 
ing questions: 

“Question: So that you never represented Wilhelm von 
Opel?” 

This is page 37, and the answer is: 

Answer: No, never. I wasn’t in the picture at all at that 
time. 

“Question: Did any discussions ever come up with re¬ 
spect to the obligations of Fritz or Uebersee to Wilhelm 
under this usufruct? 

“Answer: No. 

“Question: Have you ever read this affidavit that was 
filed in the so-called Gold case? 
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“Answer: Yes, I am sorry I did, yes, but at the time, 
as a matter of fact, it was filed, I had no knowledge about 
it. It got to my knowledge out of this lawsuit which arose 
later on, which was handled by Mr. Kressel, and only 
then at that time I had seen it, because I did not work 
on it,” and then it goes on. 

1262 Did you see it at the time of the lawsuit? It was 
handed to Mr. Kressel? A. I don’t even know at 

what time this was. 

Q. Well, I don’t care what time it was, but did you see 
it at the time of the lawsuit? A. I really don’t remember. 

Q. But do you remember telling Mr. Worthington you did 
see it at the time of the lawsuit? Will you answer the 
question, please? A. If it is on the record, I probably 
said so. 

Q. Do you have any explanation how you came to say 
that to Mr. Worthington? A. No, I haven’t. 

Q. Did you say further, and now I am reading from 
pages 38 and 41, three lines from the bottom of page 38: 

“Now, according to our, at that time European concep¬ 
tion, we thought it was the good right of Uebersee to claim 
this gold and to have it here and have it earmarked for 
the Swiss National Bank. That was the content of this 
lawsuit. Now, there was one point which apparently here 
was considered possibly to be weak, and that would have 
been if Uebersee had been doing business within the United 
States. So, therefore, apparently the people in charge of 
this lawsuit, which, after all, was lost, trying to prove in 
this affidavit first of all, that they were not doing 

1263 business here, and so on, and so forth; and then 
they wanted to stress the point that Fritz von Opel, 

who was the only one who always was during these years 
within the United States as a visitor from time to time, 
that he could not possibly be, that his presence here could 
not possibly be established as if Uebersee was doing busi¬ 
ness through him, or something like that. Therefore, he 
tried in this affidavit, as well as could be done, to distance 
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himself to a very considerable extent, as I remember, from 
Uebersee and from these assets. But then, I perfectly 
agree that if somebody reads it now, he has a perfectly 
other impression necessarily, because everything which 
was stated here was just to put back from him —well, I 
mean he could do so, because there is nothing—therefore, 
he produced this gift agreement and all this sort of stuff, 
which after all, later on, was nullified anyway. But at that 
time, in his opinion apparently, it was still in existence.” 

Did you so testify! A. Yes, I did. 

Q. Now, does that refresh your recollection as to when 
you first saw the Gold case affidavit? A. I really—it is 
hard to answer the question, I never was in charge of the 
lawsuit, and I never knew very much about it, so that was 
my impression, I stated there. I surely would say some¬ 
thing just about the same now. It was a personal im- 

1264 pression I had. 

Q. Did you ever talk to Wilhelm von Opel about 
the usufruct provisions? A. No. 

Q. Did you ever say that you had talked to Wilhelm 
von Opel about the usufruct! 

1265 Mr. Gallagher: Can we have that question made 
a little bit more specific, Your Honor, as to when 

and where? 

Mr. Burling: I am coming to it, as soon as I find it in 
the record, please. 

By Mr. Burling: 

Q. Beading from page 32, at the middle of the page, of 
the Worthington-Looney interrogation. 

“Question: Did you ever talk to Wilhelm von Opel about 
this usufruct? 

“Answer: Well, I remember he told me in these years 
about it; but I wasn’t—that was before I came into the 
picture.” 
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Do you remember now that you had a talk with Wilhelm 
about the usufruct! 

Mr. Gallagher: Your Honor, I submit he hasn’t asked 
the witness the whole answer contained here in the tran¬ 
script; and the whole portion of it should be read. 

The Court: He is asking him his recollection, now, and 
if you want to ask him the rest of it, you can do so later. 

The Witness: For the moment, I really don’t remember 
the occasion I referred to in this testimony. 

By Mr. Burling: 

Q. You don’t deny you did say to Mr. Worthington and 
to Mr. Looney that you did talk to Wilhelm about 
1266 the usufruct? A. For the moment I really couldn’t 
remember. 

Q. I ask you to examine Defendant’s Exhibit 50-A, which 
has been already marked in evidence. It is a document 
taken from the records of Uebersee. I ask you to read it 
and state what it is. A. Well, that apparently refers to 
a request of the Swiss authorities that the corporation 
should submit under the Swiss banking law. 

Q. And I want to read you a sentence in this letter and 
ask you to explain it— 

“The entire capital of our company comes from a single 
group which also has a controlling interest in the capital 
stock.” 

That letter is dated November 27, 1935. Can you iden¬ 
tify the letter, or name the persons who formed the group 
which then had a controlling interest in the capital stock 
of Uebersee? A. The only person with an interest was 
Fritz von Opel It is the usual way to express it. 

Why should a corporation state that it has only a single 
shareholder? So, for this purpose, it was perfectly satis¬ 
factory to say it is a single group. 

Q. The Swiss Federal Bank Commission is an agency of 
the Swiss Federal Government, is it not? A. I couldn’t 
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answer this question. It is something like, yes. 

1267 Q. And is it the Swiss banking practice for bankers 
to tell the truth to government agencies, or not? 

A. The issue in this case was, whether, for instance, if the 
corporation would have been active in accepting moneys, 
or something like that 

Q. Will you answer my question? A. It has no bear¬ 
ing on the case. 

Q. Will you answer my question, anyhow? A. Certain¬ 
ly, if we would have thought the request to state exactly 
who this group is, we would have certainly complied. 

Q. Yes; but is it the general practice to be truthful in 
reporting to the Swiss Government? A. It is certainly 
a general practice. 

Q. You do not regard it as misleading to state that the 
controlling interest in the corporation is owned by a group, 
when in fact it isn’t owned by a group but by a single 
person? Is that correct? A. Not for this purpose. 

Q. Not for this purpose—very good. 

Mr. Burling: I ask Your Honor’s indulgence. We seem 
to have made a mistake in the exhibit number. 

By Mr. Burling: 

Q. I ask you to look at Defendant’s Exhibit 66-A 

1268 for identification, which is already in evidence, to 
look at the last page, and state whether a copy of 

this was not sent to you. A. Well, it says it was sent to 
me; but I do not know what is in it. 

Q. Look at it and see if you cannot recall receiving this, 
will you please? 

This is a report, Dr. Frankenberg, made by Dr. Meyer, 
of a conference had in the United States Treasury in 1935. 
Does that refresh your recollection? A. Well, I do not 
remember anything about receiving this document. And if 
I read it, it may— 
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Q. Well, all right; I ask yon to look at the section bear¬ 
ing the number 1—“Relations of Mr. Fritz von Opel to 
Uebersee.” A. Yes. 

Q. Do yon remember receiving the information contained 
therein? A. I do not remember, no. 

Q. Yon have no recollection of learning that the United 
States Treasury Department sought information concern¬ 
ing the ownership of Uebersee, and was told it was owned 
by a group? A. By a group? 

Q. That is what Dr. Meyer says, is it not— 

1269 “Mr. Bernstein insisted it should be known to me 
whether Mr. von Opel has a controlling interest. I 

repeated that a group of which Mr. von Opel was a member 
had a controlling interest, but that I did not know the 
composition of that group.” 

A. Well, maybe— 

Mr. Gallagher: What is the question, now, please? 

Mr. Burling: “Do you remember receiving this informa¬ 
tion?” 

The Witness: I do not remember having received this 
information. 

By Mr. Burling: 

Q. Do you know of a Liechtensteinean legal entity called 
“Frima”? A. Yes. 

Q. And is it correct that whatever it is, Frima is a legal 
institution which does not exist in any law except that of 
Liechtenstein? A. That is correct 
Q. It is substantially unexplainable, except in Liechten¬ 
steinean terms? Is that correct? A. It is very hard to 
explain. It comes nearest to a so-called “Stiftung”, ac¬ 
cording to the Swiss law. 

Q. It is not exactly a trust, is it? A. No; in the Ameri¬ 
can sense, it is no trust whatsoever. And also it 

1270 has characteristics of a beneficiary, but it has not 
the qualities of an American trust. 

Q. In fact, you said to Mr. Worthington and to Mr. 
Looney as follows, did you not?— 
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“That is something which does not exist in the whole 
world, except in the principality of Lichtenstein. I could 
not explain what that is here, because of the laws here. 
It is nothing. It is just a name. As far as this ‘Frima’ 
ever acted or was in the books, it does not mean anything 
else bnt Fritz.” 

A. That is correct, because he was the beneficial owner of 
same. 

Q. Will you look at Defendant’s Exhibit 67-A and state 
whether or not that is a telegram which you sent to your 
bank in Zurich from Montreal? A. Yes, I think I sent 
this. 

Q. Who is the person named in the second word of the 
telegram?—“Henggeler”? A. It is a lawyer and a mem¬ 
ber of the board of directors of Uebersee. 

Q. The first sentence of this telegram or cable to your 
bank is: 

“Inform Henggeler sale of stock to if possible 
1271 more than eleven purchasers, to be effective im¬ 
mediately, not later than end of month.” 

What stock did you refer to? A. Apparently the Ueber- 
see stock. 

Q. And why did you direct your bank to inform Heng¬ 
geler that the Uebersee shares were to be sold to more than 
eleven purchasers immediately? A. It was at that time, 
Mr. von Opel was wishing to do so; I do not recollect the 
reasons; but that is what he was doing. 

Q. You do not know the reasons? A. Well, it may be 
that partly the reasons were to get an institution in be¬ 
tween this ownership, since I think at that time it must 
have been the time Nazy pressure was exercised upon his 
father. 

And then it seems to me that at that time it was also 
desirable from the point of view that the company should 
not be considered to be a personally-owned company. 
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Q. Didn’t yon and Fritz von Opel have discussions in 
1936, the substance of which was that since he was the sole 
owner of Frima, which in turn was the sole owner of 
Uebersee, that Uebersee was to be taxed as a personal 
holding company! A. I remember very faintly having had 
these discussions. But I too know that later on this whole 
setup was not recognized by the Treasury anyway, 

1272 and it was settled in some way or another. 

Q. Yes; but that was not until 1942, though! Isn’t 
that right! A. I don’t know when. I would say in 1940 or 
so, or maybe in 1941. 

Q. Oh, you think that it was in 1941 that the personal 
holding company tax was in fact imposed back for the 
years from 1936 to 1941! A. I think so. 

Q. But, at any rate, isn’t it true that the transfer of 
the shares in 1936 was primarily for the purpose of evading 
or avoiding, as the case may be, the American personal 
holding company tax! A. Well, it was, as far as I under¬ 
stand, as far as I remember this matter better, because it 
was discussed later on in 1940. As a matter of fact, it was, 
as far as I was concerned or informed, in 1940, perfectly 
legal to avoid this tax until the tax law was changed later 
on, the effect of which I never did know. 

Q. That would depend upon whether the sale that took 
place in 1936 was a sham, wouldn’t it! A. I mean, it was 
perfectly legal to do so in 1936. I am not a tax expert. 

Q. Who told you it was perfectly legal to do what was 
done in 1936! A. I remember the fact from the 

1273 negotiations in 1940. 

Q. All right. You advised the accountants for 
Uebersee in 1936, did you not, that in filling out returns 
hereafter they were to report that Uebersee was no longer 
a personal holding company! Do you remember that! A. 
I advised them! 

Q. Yes, you did—didn’t you! A. I don’t think so. If I 
did so, then certainly I was convinced it was quite all right. 
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Mr. Burling: I am about to inquire concerning a docu¬ 
ment which is already in the possession of plaintiffs. It 
was taken from plaintiff’s files, and it is the defendant’s 
exhibit 83. 

' I ask a concession as to the genuineness of the photo¬ 
stat 

Mr. Gallagher: If it came from our files, it is perfectly 
all right. We concede it 

By Mr. Burling: 

Q. I show you Defendant’s Exhibit 83—which I now offer 
in evidence as conceded by the plaintiff—and ask you if 
that is not a letter which you received from Bayer & 
Clauson. A. Maybe I received this letter. As a matter 
of fact, I lived in Switzerland. I had not the slightest 
knowledge about the American taxation, not the slight¬ 
est 

1274 (The letter referred to was marked and received 
in evidence as Defendant’s Exhibit No. 83.) 

By Mr. Burling: 

Q. Well, I want to read you a sentence from it, and we 
will see about it—in paragraph 3: 

“We are also in receipt of your letter of July 28, 1936, 
with respect to the question of doing business in the United 
States. Since we were informed by you in June that Ueber- 
see is no longer a personal holding company, we will elimi¬ 
nate that tax from our consideration.” 

Now, did you, by letter dated July 28,1936, advise Bayer 
& Clauson, the accountants for the plaintiff, that the plain¬ 
tiff was no longer a personal holding company! A. I cer¬ 
tainly do not remember having done so. 

Q. Do you have a copy of that letter in your files? A. 
I don’t think so. But if I did so, if anything of this kind 
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had been done, then I certainly was convinced it was so. 
I didn’t understand anything about American tax law. 

Q. You were advised by Bayer & Clauson in this letter 
that the personal holding company tax, which would be 
payable in 1936, and therefore it must have been assessed 
for 1935, was $28,736.64. Isn’t that right? A. This letter 
says so. I am sure, if I received this letter, I wouldn’t 
have to look at it, because I was pretty sure Bayer 

1275 & Clauson handled the whole tax operation in the 
United States. I didn’t care a thing about the tax 

operation in the United States. 

Q. You knew that Baver & Clauson didn’t handle a fake, 
sham, or wash sale to the Swiss National in 1936, didn’t 
you? Didn’t you do that? A. I did it? 

Q. Yes, didn’t you? 

The stenographer can’t take down gestures, and I can¬ 
not understand what you mean. 

Did you do it, or not? 

Mr. Gallagher: Your Honor, we object to the form of 
the question—a fake, sham, or wash—the three connota¬ 
tions put on the sale, to which we object. 

The Court: It might be possible for him to answer it 
a little later, whatever sale it was. 

By Mr. Burling: 

Q. Didn’t you handle all the selling involved in 1936? 
A- No; it wast handled by Henggeler. He was very much 
more familiar than I was with all this tax situation. He 
was in New York and informed Bayer & Clauson. 

Q. But you informed Bayer & Clauson that the corpora¬ 
tion was no longer a personal holding company? A. Be¬ 
cause I was told so. 

Q. Who told you so? A. Maybe Mr. von Opel. 

1276 I don’t know who it was. I wouldn’t have any judg¬ 
ment on it 



Q. But, at any rate, you had handled the Swiss end of 
the transaction! A. Henggeler did. 

Q. But later didn’t you go back to Zurich and handle 
this situation personally! A. No; Dr. Henggeler handled 
it 

Q. You did not! A. No. 

Q. I see. 

Mr. Burling: I will ask the plaintiffs to concede De¬ 
fendant’s Exhibit 84 and 84-A, which is a photostat of a 
cable taken from the files of the plaintiff corporation. 

Mr. Gallagher: We concede it, if it is from our files. 

Mr. Burling: Thank you. 

May I have this marked! 

(The documents referred to were marked and received in 
evidence as Defendant’s Exhibitp 84 and 84-A.) 

Mr. Burling: I ask for a similar concession concerning 
85 and 85-A. 

Mr. Gallagher: The same concession. 

(The documents referred to were marked and received in 
evidence as Defendant’s Exhibits 85 and 85-A.) 

1277 By Mr. Burling: 

Q. I show you Defendant’s Exhibit 85-A and ask 
you if that is not a cable which you received from your 
bank, dated June 17, 1936. 

Mr. Ingoldsby: Your Honor, I don’t object so particu¬ 
larly to this particular question; but I submit that great 
latitude has been allowed Mr. Burling in going beyond the 
scope of the direct examination. We have not raised any 
question on his cross examination on points which he him¬ 
self has raised. But inasmuch as it has gone to this extent 
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during the period of time, we wish to make the point now. 

The Court: What is this particular point? 

Mr. Ingoldsby: This particular matter goes into— 

How would you describe that document? 

Mr. Burling: It goes into this transaction which we say 
is a fake, a sham, a dishonest transfer, which this witness 
was principally instrumental in doing, which I put in to 
attack his credibility, and also to show the mala tides and 
to show a continuous action on his part to hide—and I will 
make an offer of proof— 

I ofFer to prove through this witness that in 1936 Frima 
purported to transfer it,s shares to eleven Swiss dummies, 
who paid nothing for the shares. The shares were left in 
a Swiss bank. 

The dummies gave options to Frima, and thus to 
1278 Fritz von Opel, that they would sell back the shares 
at any time. 

Also, von Opel contracted to purchase them at a later 
date. The purchase price was the same as the original 
purported sale price. 

The purchasers never received the shares at any time; 
they were always held by the bank. 

And we contend that this was solely a device for evading 
the American personal holding company tax. In 1939 it 
was used in a case almost identical to the case at bar; it 
was used to defraud the British Government, that is, the 
Government of Tanganyika, by reporting that assets lo¬ 
cated in Tanganyika, which were owned by Uebersee, were 
Swiss owned and not German owned, in 1939, at a time 
when Fritz von Opel admitted was still a Gorman national 

The Court: Are you going to prove all that by this wit¬ 
ness? 

Mr. Burling: We can prove a great deal of that by this 
witness, if Your Honor please. 

The Court: I suppo.se his objection is that it doesn’t 
relate to anything brought out on direct 



Mr. Burling: If Your Honor please, they did allude to 
this sale. 

The Court: Was that in the direct examina tion! 

Mr. Ingoldsby: What question alludes to that sale? 

Mr. Gallagher: That was in the cross examination. 

1279 There was no question which alludes to this sale, 
Your Honor. 

The Court: I didn’t remember it on direct. 

Mr. Gallagher: Not at all. 

Mr. Ingoldsby: Your Honor, I think we have been very 
patient in raising the objections. 

The Court: Of course, there is a rule about it If you 
want to make him a witness on that, and it is material. 

Mr. Burling: I think I am entitled to call him as my 
witness on this point, and then impeach him, because this 
witness testified he was then a director of the corporation. 
Our testimony is that he became a managing director, and 
the rule is that a party may call a hostile witness, if he is 
an officer or managing agent of the corporation, and may 
not only ask him leading question^, but may impeach him. 

Mr. Ingoldsby: I think the rule by which Mr. Burling is 
bound on that question is the statute in effect in the Dis¬ 
trict of Columbia relating to hostile witnesses. 

Mr. Burling: I think it is the Buies of Civil Procedure. 
The Court: Yes, I think the Buies of Civil Procedure 
supersedes that. 

Mr. Burling: May I read the rule, Your Honor? It is 
43 (b), the second sentence: 

“A party may call an adverse party or an officer, director, 
or managing agent of a public or private corporation or 
of a partnership or association which is an adverse 

1280 party and interrogate him by leading questions and 
contradict and impeach him in all respects as if he 

had been called by the adverse party.” 

It is perfectly obvious Uebersee is an adverse party, 
and this man is an officer of the adverse party, and the 
rule in direct terms covers the matter. 
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Mr. Ingoldsby: We still complain about the relevancy 
of it, Your Honor. We have no question that in 1936 the 
personal holding company tax was in effect. And all this 
would come down to would be an argument whether or not 
this was a lawful tax evasion or a legal tax avoidance. I 
don’t see that it has any materiality on any of the issues 
in this case. And it is stipulated by all the parties that all 
of the stock of Uebersee is owned by Frima. 

The Court: You have circumstances in regard to this 
disposition of the stock and the proceeds of it, which indi¬ 
cate that for some purpose it got out into these various 
groups which you chart there yourselves to show that And 
I presume the circumstances might have some bearing upon 
the question of ownership. 

Mr. Ingoldsby: May I say this, in that respect, Your 
Honor! First of all that the chart was prepared only for 
the purposes of lending something towards the ultimate 
end of clarity. 

And I might also point out on the chart, for the 
1281 purposes of clarity, it went to the Swiss banking 
company, to Frima, and we ourselves X’d it out as 
immaterial, inasmuch as it was covered by the stipulation. 

The Court: The point I have in mind is, it seems to me, 
though I don’t know the case as well as you gentlemen 
seem to, that it seems to me that the progress of the trans¬ 
fer of these stocks all the way through might have some 
bearing on the ownership. 

Mr. Ingoldsby: On the ownership ultimately being in 
a national of an enemy nation! 

The Court: Yes. The whole problem of ownership is 
before the Court, and whatever transactions went on in 
regard to this property might have had some significance. 
I don’t know. 

Mr. Ingoldsby: Do you contend, Mr. Burling, that that 
has any bearing, whether a beneficial or real interest was 
owned by Wilhelm and Marta von Opel! 




was. 


Mr. Ingoldsby: If that is his point, then I suppose that 
is quite different. But otherwise I would ask him to ex¬ 
plain how. 

Mr. Burling: I could do that better by argument 

Mr. Ingoldsby: Your Honor, I don’t want to be argu¬ 
mentative. 

The Court: I would like to follow the pertinency of it, 
myself. Maybe I am wrong. Tell me again what your 
point of relevancy is to the issue. 

Mr. Burling: The relevancy to the issue is that a fraudu¬ 
lent and sham transaction was made here in 1936, which 
hid the true ownership of this stock, whether Fritz or his 
father. I think it is relevant to show they held the stock 
in a manner which was fraudulent and a sham, from 1936 
to 1941, as being on the probability that the presently as¬ 
serted holding is a sham and fraudulent I particular urge 
that argument, because I can show that in September* 1941, 
in an alien property proceeding—not a lawsuit, but an 
administrative proceeding in Tanganyika—this device was 
used to defraud the British Alien Property Custodian. 

The Court: By these people? 

Mr. Burling: By these people, by this corporation, and 
by its officers and agents, yes, Your Honor. 

Mr. Ingoldsby: I might say this, if that is the 
1283 purpose, we might partially stipulate our joint ways 
through it. In other words, we would be willing to stipu¬ 
late to the effect that at the time the stock was transferred 


Mr. Burling: I am surprised at the contention that this 
was X’d out I think it was put in after the transaction was 
reversed in 1941, after the personal holding company lia¬ 
bility was assessed, notwithstanding the transaction, and 
it was washed out 

My contention is that this has a very real bearing on 
the bona fides of the claim that Fritz von Opel is the bene¬ 
ficial owner. 

1282 The Court: That is what I understood his point 
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to Frima, that one of the principal purposes of the transfer 
was to avoid the effects of the personal holding company 
tax law. 

Mr. Burling: And will you further stipulate it was false, 
sham and frudulent transaction? 

Mr. Ingoldsby: No, certainly not 

Mr. Burling: Then I think I have the right to adduce 
evidence on that point, Your Honor. 

Mr. Gallagher: Your Honor, it was transferred in 1936 
to the Swiss we concede for the purpose of tax avoidance, 
and it is contended upon the part of the Government that 
it was for the purpose of avoiding taxes. 

Mr. Burling: I concede nothing happened, but it was a 
pure sham. 

Mr. Gallagher: Will you state it was not held by the 
bank? 

Mr. Burling: It was held by the bank, although that is 
the wrong bank. But I contend the parties participated in 
a sham transaction, what Dr. Kronstein says is a Schein- 
vertrag. And we could put the evidence in, and you make 
a motion to strike. 

The Court: There are limits to what you can prove as 
to the transactions of the parties. It may have some 
1284 relevancy to ownership. I don’t know what it will 
develop. 

Mr. Gallagher: The chain of title, as to whether it was 
through Wilhelm or Fritz, has nothing to do with that little 
detour that took place. It went out and came back to the 
same parties. 

The Court: I think his point, starting with the trans¬ 
action back at October 5, 1931, and tracing it all through, 
is that in the history with respect to the disposition of this 
stock, there were a series of what he claims to have been 
misrepresentations made from time to time—one in New 
York, and in this particular case, and now I think he is 
saying over there; that with respect to this very stock there 
were a series of misrepresentations, as I understand. 



Mr. Burling: That is exactly right, Your Honor. 

The Court: And that would be persuasive upon the 
Court in deciding if they went through a number of these, 
all dealing with the same stock, that then I would draw the 
conclusion that this testimony in this case on their part is 
equally to be considered, unless there is a showing in this 
case that it wasn’t so. 

Well, I will take it, and we will keep it within reasonable 
limitations, I suppose, and you can move to strike it a little 
later. • '■ 

You see, this witness is called a little out of turn, and 
I can tell a little better at the end of the case than I 

1285 can now. I will take it provisionally. 

By Mr. Burling: 

Q. Is this document, Defendant’s Exhibit 85-A, a tele¬ 
gram you received from your bank? A. It probably is. 

Q. And do you see the words?— 

“Bankgesellschaft agrees to retention dollars and guar¬ 
anty of margin of $20,000 on the part of Adler subject to 
definite contractual settlement after your return.” 

Do you remember receiving that? A. I don’t remember 
at all whether I received it But it may be that I did. 

Q. Does that recall to your mind that the settlement of 
this shares sale in 1936 did not go through until after your 
return to Zurich? A. This wire refers to a margin which 
was to be added by Adler with the Bankgesellschaft, and 
that is what it refers to, apparently, because the entire 
negotiation was by Gesellschaft, as conducted by Df. 
Henggeler, and so far as von Opel was involved, because 
they had to put up the margin of $20,000. 

Mr. Burling: I ask the genuineness of Defendant’s Ex¬ 
hibit 86-A and its translation be admitted as coming from 
plaintiff’s files (handing the documents to counsel 

1286 for plaintiff). 

Mr. Gallagher: Yes, we concede that. 
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(The documents referred to were marked and received 
in evidence as Defendant’s Exhibits 86 and 86-A.) 

By Mr. Burling: 

Q. Will you examine Defendant’s Exhibit 86-A, which is 
headed “Memorandum for Dr. Frankenberg”, and state 
whether you received that at any time. 

Mr. Burling: May I have one moment, if Your Honor 
please? 

The Court: All right. 

Mr. Burling: May I have a concession as to Defendant’s 
Exhibit 87-A, please (handing the document to counsel for 
plaintiff) ? 

By Mr. Burling: 

Q. Have you answered my question whether you received 
Defendant’s Exhibit 86? A. I cannot say I received it 

Mr. Gallagher: It is conceded. 

(The documents referred to were marked and received 
in evidence as Defendant’s Exhibits 87 and 87-A.) 

By Mr. Burling: 

Q. Will you look at Defendant’s Exhibit 87, which pur¬ 
ports to be a copy of a letter to Dr. Henggeler, on 
1287 June 19, 1936. Is that right? 

Will you look at 86 and see if it is not true that 
that indicates that there were enclosed to you a memo¬ 
randum or letter from the Bankgesellschaft of June 19 to 
Dr. Henggeler? It is Item No. 3. A. That is obviously 
what it is. 

Q. So that Defendant’s Exhibit 87 would appear to have 
been sent to you? Is that correct? A. Pardon me. 

Q. A copy of Defendant’s Exhibit 87 would appear to 
have been enclosed with Defendant’s Exhibit 86, which is 


a memorandum to you! A. It appears so. But I could not 
remember it. I just want to repeat that in doing this trans¬ 
action up here, or being in any way connected with it, I 
was purely doing nothing against any law, or to deceive, 
or to do any fraudulent business, as you expressed it. 

Q. Isn’t it the fact that the bank with which the contract 
or agreement between Frima and the bank was made, from 
the Swiss Bank Company, by the Swiss Union Bank— A. 
The Union Bank of Switzerland, yes. 

Q. And isn’t it true that Frima contracted with the Union 
Bank on the following terms!— 

One, it was to transfer its Uebersee shares to the bank;. 

Two, that the bank was then to find persons nom- 

1288 inal purchasers; 

Three, that cross actions were to be obtained 
whereby the purchasers were to agree to sell back the 
shares at the original purchase price; 

Four, that the purchasers were to have the right to re¬ 
quire the repurchase of tie shares. 

Am I right so far? A. I think you are right It was per¬ 
fectly legal. 

Q. And, in addition, a term of the agreement was that the 
purchasers were to contract either to give proxies to the 
bank, which would give proxies to Frima to vote the shar es; 
or, in the alternative, the so-called purchasers were to con¬ 
tract to vote the shares as instructed by the bank and thus 
by Frima. A. That is the way it was done. 

Q. That is the way it was done! A. Yes. 

Q. And the purchasers did not receive the shares, did 
they! A. Oh, yes. 

Q. They did! A. Oh, yes. 

Q. Aren’t you mistaken about that! Weren’t the shares 
deposited in a bank called the “Bank in Baden”! A. Well, 
that is an affiliation of the Union Bank of Switzer- 

1289 land, apparently. 

Q. Did the purchasers ever take the shares into 
their own two hands, like that (indicating)! A. I couldn’t 
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Q. Well, you know they didn’t, don’t you? A. No. Well, 
because the Bank of Baden could have delivered them. 

Q. Didn’t the Bank of Baden contract not to deliver 
them? A. Not to my knowledge. 

Q. Don’t you know, also, that the nominal purchase price 
was not paid by the purchasers? A. No. 

Q. You don’t know that? A. No; I am pretty sure that 
the purchasers paid the purchase price. 

Q. Weren’t the purchasers credited by the Union Bank 
of Switzerland, with the purchase price which they nom¬ 
inally paid? Isn’t that how it was done? A. No. The pur¬ 
chase was paid, as far as I can remember, the purchase 
price, to the Union Bank of Switzerland. But the Union 
Bank of Switzerland didn’t turn over the purchase price 
to Frima, but kept them in a special account. 

Q. They were kept in blocked account, against the obli¬ 
gation of Frima to repurchase the shares? Isn’t 
1290 that right? A. That is correct. And Frima was 
entitled to invest this money in stocks. 

Q. But it had to be held in the bank? A. It had to be 
held in the bank. 

Q. So the purchasers acquired no beneficial or economic 
interest in the shares of Overseas, did they? A. Yes; they 
paid for it 

Q. What interest did they acquire, if they had to sell 
the shares back at the same price they paid, and if they 
didn’t have any power to vote the stock? A. You see, it 
is very hard to explain these matters which were absolutely 
usual in Switzerland and 100 per cent unusual in this 
country. Because, after all, Switzerland was the place 
where capital from all over the world used to come to, just 
for the purpose of hiding. 

Q. For the purpose of being hidden? A. Yes, for the 
purpose of being hidden. And that was, in Switzerland, 
very often the case. 

Q. And that is the fact in the case at bar, isn’t it? A. 
The what? . 
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Q. The case here, Uebersee Finanz-Korporation against 
Clark? A, No. 

1291 Q. It isn’t? A. Not at all. 

Q. I see. A. But, as a matter of fact, if yon look 
at the history of Europe, you will understand that this 
feeling was much more popular than it possibly could be 
in this country, where things never were tangled and with¬ 
out the overthrowing of governments and revolutions. 

Q. I didn’t understand one part of your'testimony. Do 
you think that the purchasers actually did receive the cer¬ 
tificates, or is it merely your testimony that for all you 
know the bank in Baden may have delivered the certificates 
to them? A. I think there isn’t the slightest difference. 

Q. I would just like to know. A. Yes, I wouldn’t know. 

Q. You don’t have any idea? A. No; but the proxies 
were issued by the purchasers. 

Q. It is within your personal knowledge, is it not, that 
there were negotiations between the United States Trea¬ 
sury and Mr. von Opel in 1941, and that he then had to pay 
the personal holding company tax anyhow? A. I remem¬ 
ber it. 

Q. And, after that, these transactions were reversed, and 
the purported holders were washed out? Isn’t that 

1292 correct? A. Well, that had nothing to do with the 
thing whatsoever. 

Q. Well, it is correct, isn’t it? A. It is the fact. But at 
that time, and it may be even a great damage to this case 
now, it was the idea of dissolving the company, Uebersee, 
and to transfer all its assets to Fritz von Opel here in the 
United States. That was only—that was not in consequence 
of the settlement of this tax case. 

Q. I see. A. But everybody felt— 

Q. I take it you accuse me of the error of post hoc 
propter hoc. A. Pardon me? 

Q. I will withdraw that. 

In any event, you personally know that Fritz von Opel 
paid the tax, the personal holding company tax, as official 


stockholder, do you not, for the years 1936 through 1941? 
A. I think as far as I remember there was an arrangement 
worked out with the tax authorities; and, as far as I re¬ 
member, in the meantime, before anybody paid these taxes, 
all the property was vested, and as far as I further remem¬ 
ber, until a couple of years ago, I heard the Alien Property, 
Custodian didn’t pay it. 

Q. At any rate, after the arrangement whereby 

1293 Fritz did pay the taxes, this transaction was re¬ 
versed? Isn’t that correct? A. I couldn’t tell you 

when the tax settlement was, and when the reversing was. 
As far as I see it, it had no connection whatsoever. 

Q. I want to ask you about this portion of your interro¬ 
gation, reading from page 29: 

Were you asked this question, and did you give this 
answer?— 

“Question: Now, coming back to the sale,, you say that 
Fritz came to you and wanted to sell these shares for some 
purpose? 

“Answer: Yes. 

“Question: Did he tell you what the purpose was? 
“Answer: No, I could not remember. It was a com¬ 
plicated matter. First of all, he was always squeezed, or 
his father was squeezed always because he gave this large 
amount of foreign exchange, and there were inquiries. So 
maybe he thought at that time that it was wise to have 
these shares just to show they were not owned by them at 
all any more. But I do not exactly recollect.” 

Can you remember that testimony? A. I can’t remember 
it for the moment; but I said some things similar be¬ 
fore. 

1294 Q. What I am interested in is what you meant by 
saying that it was wise to have these shares to show 

they were not owned by them at all any more? 

What was the antecedent of the pronoun “them”? A. I 
can only say that that maybe is a misprint, or I may have 
been not expressing myself very carefully. But there is no 
doubt about only Fritz von Opel owning the shares. 
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Q. You are sure it isn’t a slip of the tongue by which 
you really meant the Opel family? A. No, certainly not. 

Q. What does the word “Consortium” meaning in Swiss 
banking practice? A. Well, a verbal consideration would 
mean people coming together for the purpose of some busi¬ 
ness. 

Q. Would the word “syndicate” be a fair translation? 
A. It would not be a bad translation. 

Q. What is “Consortium 0”? A. In the case of— 

Q. As reflected in Uebersee’s books? A. That it was 
just a name. 

Q. What does it mean? A. As a matter of fact, first it 
was Fritz—I remember having seen this item—and then 
•Mr. Gong, the bookkeeper, put it just in this way. It is a 
designation which might have been used also in the 
1295 preliminary stages of forming a corporation; so later 
on, as you will see, the ownership of this property 
from “Consortium 0” went into Frima and Frima was 
Fritz von Opel again. So it couldn’t have any real mean¬ 
ing. 

Q. Fritz von Opel is the gentleman sitting here by me? 
A. Yes, sir. 

Q. Does he look to you like a group of people, or a syndi¬ 
cate? A. It was a technical sort of a name, just put in by 
the bookkeeper. I didn’t advise him to do so, and I wouldn’t 
know who could have done it. 

Q. Didn’t you understand “Consortium 0” was the syndi¬ 
cate Opel, or the Opel family? A. But there wasn’t any 
syndicate Opel. 

Q. That is the issue in this case. My question is, didn’t 
you understand that “Consortium 0” meant the Opel 
family? A. No. It can be misleading, but I am pretty 
sure it wasn’t meant in this way. 

Q. Changing the subject, you nevej had any business 
discussion at all with Crittenden in Zurich in the summer 
of 1937? Is that testimony? A. As far as I remember, 
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yes. Because I had nothing that I really could discuss with 
Mr. Crittenden. 

Q. You were staying on that occasion in the Dolder 

1296 Grand Hotel in Zurich! A. Correct. 

Q. Didn’t Crittenden and Bayer come to the hotel 
and have a business discussion with you! A. I remember 
they came with their wives, and had dinner. 

Q. No; didn’t they have a business discussion with you! 
A. I must say it was really news to me, it escaped com¬ 
pletely out of my mind that I even met them in Zurich, and 
I couldn’t recollect to have any sort of a business discus¬ 
sion with Mr. Crittenden anyway, because it was out of 
my competence. Mr. von Opel was handling this oil pic¬ 
ture. I didn’t understand anything about oil; so I couldn’t 
discuss it, or he couldn’t discuss it with me. 

Q. Adler & Company has some famous painting or paint¬ 
ings by a famous painter somewhere in its offices in Zurich! 
Is that right!: A. It used to have, formerly. 

Q. And it had in 1937! A. Yes. 

Q. It had a collection of Degas paintings! A. There 
were three, as a matter of fact 
Q. And one of them was behind the door, so that when 
you opened the door, the painting was behind the 

1297 door! Isn’t that correct! A. It was a sort of a 
conference room, and there were these paintings 

hanging. Which one was which, I wouldn’t know. 

Q. But you remember vividly when you opened the door, 
or if the door was left open, you couldn’t see the painting! 
A. There were at least five paintings. 

Q. I am talking about one of the three biggest paintings. 
Didn’t you have a discussion with Mr. Crittenden in which 
you said this Degas painting was very badly hung, because 
when you opened the door you couldn’t see it! 

Have you any idea at all how Mr. Crittenden came to 
learn there Degas paintings in the Adler Bank! A. Oh, I 
remember he visited with me at the Adler Bank. 

Q. In the fall of 1937, were you in New York! A. Yes. 
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Q. Where did you stay! A. I stayed at the Plaza. 

Q. You, Mr. von Opel, and Mr. and Mrs. Critten had 
dinner together at the Plaza, did you not? A. Mr. Crit¬ 
tenden? 

Q. Mr. and Mrs. Crittenden, Mr. von Opel, and you? A. 
It is possible, but I really wouldn’t remember. 

Q. Now, on the day, or within a day or two either 

1298 way, of a dinner which you had with the Crittendens 
and von Opel, didn’t you in fact have a discussion 

with Mr. Crittenden about the oil business, at which Mr. 
von Opel was not present? A. Mr. Crittenden was a great 
talker, and what he told me about the oil business, I wouldn’t 
know, if I listened to it at all, because I wouldn’t under¬ 
stand anything of it. . 

Q. All right. But did you have a business conversa¬ 
tion? A. No, no business conversation. 

Q. Wait a minute. I haven’t finished my question— 
Did you have a business conversation with Crittenden 
in New York, at which von Opel wasn’t present, and I 
fix the date as of about October, 1937 ? A. I really couldn’t 
remember; I do not believe it. 

Q. You do not believe you did? A. I really do not be¬ 
lieve it, because I don’t know what I possibly could have 
discussed with him. 

Q. At about this time did you, Fritz von Opel, and 
Mason Houghland have a business discussion at the Plaza 
Hotel in New York? A. Yes, I met there Mr. Houghland. 
Q. Do you see Mr. Houghland in this courtroom? 

Mr. Burling: Will you stand up, please, Hr. Hough¬ 
land, and come forward? 

(A gentleman in the courtroom stood and came 

1299 forward.) 

By Mr. Burling: 

Q. Do you recognize Mr. Houghland? A. Faintly; 
but he wouldn’t recognize me, either. 


848 


Q. He can testify about that. Do you recognize this 
gentleman? A. I believe that is Mr. Houghland. 

Q. Thank you. Now, did you, Fritz von Opel, and 
Houghland have a business discussion at the Plaza, down¬ 
stairs? A. I remember vaguely that we sat downstairs 
and we had a business talk. 

Q. And in the course of this discussion did you tell 
Mr. Houghland you could not approve a proposal he 
made? A. I don’t think so. 

Q. Do you remember he talked about setting up small 
subsidiary corporations? A. I was the first time in this 
country in 1936, for six weeks, and then in the summer 
or fall in 1937. What should I understanding about put¬ 
ting up large tank stations or small ones? I am simply, 
I have.no knowledge of this sort*of business. 

Q. Well, you had been discussing the investments of 
Uebersee ever since 1932 with Fritz von Opel, had you 
not? A. Yes, from time to time. 

Q. And so you knew particularly about Spur, did you 
not?—Spur Distributing Company? A. I knew what 
1300 it was, yes. 

Q. And didn’t you talk about a proposal to have 
Spur set up some small subsidiaries with Houghland in 
1937? A. I could not imagine what performance that 
should be, on my part, in such a business. 

Q. Whether or not you could imagine it, are you cer¬ 
tain you did not have such a conversation? A. At least, 
I do not remember it, not in the slightest way. 

Q. Let me read a section from folio 175 of the affidavit 
of Fritz von Opel: 

“In the summer of 1932 and after my return to Europe 
I discussed with Dr. Frankenberg my concern over the 
future gasoline supply of the company. I feared increas¬ 
ing pressure i of the larger companies against smaller 
competitors like Spur Distributing Company, Inc., and I 
decided in concert with Dr. Frankenberg to take steps 
towards supplementing the gasoline distributing system 



of Spur with oil reserves and a refinery so as to constitute 
an independent unit and protect Spur for a period of 
some 15 years.” 

In so far as that relates to your conversations between 
you and von Opel, is that statement correct? A. I really 
do not remember. But I do remember that once, maybe 
much later, or at that time, I couldn't tell you, Fritz 

1301 von Opel told me his idea that Spur should have 
an independent supply of oil. And therefore he was 

inclined to acquire oil properties. That may well be. 

Q. Now, did you ever decide to take steps to supple¬ 
ment Spur with oil reserves? A. No, most certainly 
not, as I was never instrumental in any of these invest¬ 
ments. Also, I didn't make any contract with any of the 
managers of the American companies. That wasn't in 
the side of the business I was in. 

Q. You understand what the words “in concert with” 
mean, don't you? A. “In concert with”? 

Q. Yes. I will show you. It says here, does it not?— 
“I decided, in concert with Dr. Frankenberg, to take 
steps”. 

Do you think that is wrong? A. I don't know whether 
it is wrong. I can only repeat I never was instrumental 
in this sort of investments. 

Q. You must know that it was either right or wrong. 
Either you helped Fritz von Opel decide, or you and he 
decided together—which is what he swears—or you didn’t 
decide it together. Which is it? A. He told me about 
it— 

Q. Which is it, please? A. But I can only repeat— 

1302 Q. Will you answer my question? Did you and 
Fritz von Opel decide this in concert, or didn’t you? 

A. Not the investments. 

Mr. Burling: I have no further.questions. 

Mr. Ingoldsby: May we have just one moment, Your 
Honor? 
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Mr. Gallagher: Your Honor, we now move to strike 
Mr. Burling’s testimony about any fraud with respect to 
the British Government. He stated he was going to prove 
this through this witness. 

Mr. Burling: I just forgot it. I did omit it, Your Honor. 

The Court: There is nothing to strike. 

Mr. Burling: I apologize to counsel. I did forget the 
topic. I will go ahead. Thank you, Mr. Gallagher. 

Mr. Gallagher : You are welcome. 

The Court: Do you think you can complete this in ten 
or fifteen minutes? 

Mr. Burling: This will take only five, Your Honor. 

Mr. Gallagher: I won’t take over ten, Your Honor. 

The Court: All right. I have to leave here promptly 
at five. I will come back tonight and finish up, if it is 
necessary. 

Mr. Burling:! I don’t believe it will be, Your Honor. 

I ask plaintiffs to concede Defendant’s Exhibit 
1303 88-A as being a photostat of a document contained 
in plaintiff’s files. 

By Mr. Burling: 

Q. Will you look at Defendant’s Exhibit 88-A and state 
whether you have seen it before? 

Mr. Burling: Since it is conceded, Your Honor, may I 
read it? 

The Court: Yes. 

(The documents referred to were marked and received 
in evidence as Defendant’s Exhibits 88 and 88-A.) 

Mr. Burling: This letter is dated November 14, 1939, 
addressed to Messrs. Leslie, Strachan & Co., Chartered 
Accountants, Standard Bank Chambers, P. 0. Box 45, Dar 
es Salaam.” 

And I ask Your to note judicially that that is the admin¬ 
istrative capital of the mandated territory of Tangan¬ 
yika. 
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“We are in receipt of your letter dated October 23rd 
and beg to band you enclosed certificate from the Union 
Bank of Switzerland, Zurich, duly legalised by the British 
Consulat General, Zurich, which you may present to the 
Custodian. We assume that this certificate will induce 
the Custodian to convince himself that all holders of 
our shares are of Swiss nationality. At the same time 
he may gather from it that Mr. von Opel is not a 

1304 shareholder of our company. For these reasons 
we presume that the release of our property will 

take place in due time.” 

And the rest of the letter is irrelevant. 

By Mr. Burling: 

Q. Did you ever see that letter before? A. I don’t 
think so. 

Q. How do you write your initial? And I call attention 
to a mark appearing in the lower right-hand corner of 
the photostat and ask you if that is your initial. A. I 
usually wouldn’t write it this way. 

Q. I see. All right. 

You know, do you not, that Overseas in 1939, prior to 
the outbreak of war, owned a plantation in Tanganyika? 
A. Yes. 

Q. And you know that that plantation was seized by 
the British Custodian as being German owned, in Sep¬ 
tember, 1939? A. I remember that. 

Q. You remember it. And you know, do you not, that 
these two different letters were sent to Tanganyika by 
Overseas, and that as the result of such correspondence, 
the British Custodian returned the plantation to Over¬ 
seas’ manager, or to Overseas’ possession? A. When was 
it? 

1305 Q. In November or December, 1939, was it not? 
Don’t you recall that Overseas got back the vested 

plantation? A. I think so, yes. 
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Q. Yes, I think so, too. A. But, after all, at that time 
there was no fraud involved. 

Q. There was no war in September, October, and No¬ 
vember, 1939T A. Yes; but, first of all, the shares were 
really owned by Swiss people, and, as I remember, the 
Union Bank of Switzerland. 

The Court (to Mr. Burling): He said there was no 
fraud, not “war”. 

Mr. Burling: Oh, I am sorry. 

This is the last document we have on this topic. 

(The documents referred to were marked for identifica¬ 
tion as Defendant’s Exhibits 89 and 89-A.) 

Mr. Burling: I ask that Defendant’s Exhibit 89-A be 
conceded as a photostat of a document taken from plain¬ 
tiff’s files. 

Mr. Gallagher: Yes. 

Mr. Burling: I offer it in evidence, Your Honor. 

(The documents previously marked for identification 
Defendant’s Exhibits 89 and 89-A were received in evi¬ 
dence.) 

1306 By Mr. Burling: 

Q. Will you examine this letter and state whether 
you ever saw it before—and since it is conceded to be a 
genuine document, I will read it, if I may, Your Honor. 

This is a letter to Uebersee, from Messrs. Leslie, Strac- 
han & Company, Chartered Accountants, of Dar es 
Salaam, Tanganyika Territory, dated October 23, 1939: 

‘Dear Sirs: We are obliged for your letter of 6th Octo¬ 
ber which reached us last week by airmail. 

“The certificate from the Union Bank of Switzerland 
has been submitted to the Custodian of Enemy Property 
here. Our translation of the German is as follows *97 parts 


are lying with ns and are in Swiss possession’ and the Cus¬ 
todian points out that the actual ownership of the shares 
is not stated. 

“Would you please therefore obtain from the Bank a simi¬ 
lar letter giving the names of the actual holders of the 
shares at 3rd September 1939 and their nationality in each 
case. Should the 97 sharep, or a majority of them, be held 
by a company the Custodian will eventually require simi¬ 
lar information regarding the holding company. 

“It is believed locally that Mr. von Opel is a German 
subject and a majority shareholder in your company and 
the Custodian requests full information regarding 
1307 his relation to the company. 

“At the same time we could point out that your 
estate has not been confiscated. The Custodian, following 
the internment of the manager, placed watchmen and care¬ 
takers on the estate to safeguard the assets. These, he will 
be pleased to withdraw on receipt of evidence that the 
estate belonged at 3rd September last to neutral subjects. 

“It will assist us if you will include an English transla¬ 
tion of any certificate obtained from the Bank. 

“We are informed that Mr. Tassin was a member of 
the Nazi party and although some of the intemess have 
been released, there is no immediate possibility of his 
being released on parole. 

“Yours faithfully, Leslie, Strachan & Co.” 

By Mr. Burling: 

Q. Did you see that letter when it was received! A. I 
have no recollection of it. 

Q. Did you not understand that the Custodian in Tangan¬ 
yika wanted to know the real or true ownership of the 
estate, the plantation, in Tanganyika! 

Mr. Ingoldsby: May I ask the answer to the prior ques- 
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The Reporter (reading): “Answer: I have no recollec¬ 
tion of it” 

1308 Mr. Ingoldsby: Then, Your Honor, I submit the 
next question is improper, if he doesn’t have any 

recollection of it 

The Court: He probably would have to speak for him¬ 
self. 

Mr. Burling: He said he didn’t remember this letter, but 
he did remember the taking of possession of the plantation. 

The Court: His recollection wouldn’t be material, un¬ 
less he took some action on it, at least his interpretation. 
The Witness: I really didn’t do anything about it. 

Mr. Burling: All right. That is all I have. 

Redirect Examination 

By Mr. Gallagher: 

Q. Just a few questions, Dr. Frankenberg— 

First of all, Mr. Burling has gone into that New York 
affidavit and stressed the use of a word here or a word 
there. Let me read to you from the commencement of this 
proceeding: 

“Mr. Worthington: Gentlemen, this is just merely a 
little informal further investigation that is being exercised 
under the powers of the Alien Property Custodian as they 
have been* continued by the new Executive Order under the 
Trading with the Enemy Act, and it will be merely an 
informal interrogation. We want everyone to. feel free to 
enter into the proceedings in any way they wish.” 

1309 As you know, the interrogation went on, and was 
there any necessity, in your opinion at that tune, to 

weigh very carefully every word? 

Had you been sworn in, let me ask, at that time? A. 
No, I had not 
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Q. And when was the oath administered to you? A. 
Afterwards. 

Q. And how did that come about? A. I asked him what 
you call an informal hearing. 

Q. Yes? A. Because I wasn’t aware at all that an oath 
would have to be taken. 

Q. Yes, and what happened in connection with the oath? 
When was that taken? When did that come about? A. 
As I remember, Mr. Worthington or Mr. Looney said, 
“Now, let us take an oath.” 

Q. And this was after you had testified? A. After both 
of us had testified. 

Q. And you agreed to it? A. Yes, I agreed to it. 

Q. And prior to that time you thought it was a little 
pleasant get-together, to give them information with which 
they could go to Europe and investigate? A. That was the 
purpose of it 

1310 Q. And you endeavored to cooperate to the fullest 
possible extent? A. That is correct 

Mr. Burling: I appreciate the lateness of the hour; but 
Mr. Gallagher knows it is not proper to lead his own wit¬ 
ness and put words in his mouth. 

Mr. Gallagher: All right, Mr. Burling. 

By Mr. Gallagher: 

Q. Now, plaintiffs have offered in evidence, Dr. Franken- 
berg, Plaintiff’s Exhibits 78 and 79, 78 being a letter of 
June 25, 1936, which purports to reflect the sales of the 
shares to the Swiss. A. Yes. 

Q. And Plaintiff’s Exhibit 79 reflects that the 97 shares 
have been deposited with the Union Bank on May 30,1936. 

And Plaintiff’s Exhibit 80 reflects that they were passed 
over to the Union Bank on the 22nd of June, 1936, and 
finally returned to the Union Bank of Zurich on November 
4, 1941. 
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. Now, Dr. Frankenberg, is it not a fact that interest was 
paid during the five-year period, in the amount of some 
nine or ten thousand dollars a year to the holders of this 
stock! A. That is correct 

1311 Q. So a total of some fifty thousand dollars in 
interest was paid to the persons who had purchased 

this stock! Is that not correct! A. That is correct. 

Q. Now, as far as Mr. Houghland is concerned, in any 
of your conversations with Mr. Houghland, did you ever 
say you personally would not permit, or you would not give 
your approval, or you would not in any way— 

Mr. Burling: I object to the leading questions in this 
fashion, Your Honor. 

Mr. Gallagher: I think, on redirect, Your Honor, I can 
meet the type of questions counsel was asking. 

By Mr. Gallagher: 

Q. Did you state you would not approve or would not 
permit or did you express in any other fashion to Mr. 
Houghland as to oil properties or subsidiaries in Spur! 
A. I couldn’t possibly have done so. 

The Court: The question is not whether you could have, 
but whether you did. 

Mr. Burling: The million dollar loan in the oil refineries 
related to Mr. Crittenden and not to Mr. Houghland. 

Mr. Gallagher: Very well. We will strike the question, 
and let us frame it in this way: 

By Mr. Gallagher: 

Q. Did you ever in any conversation with Mr. 

1312 Houghland, to your recollection, tell him you would 
not approve of any deals or permit of any financial 
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transaction with reference to Mr. Fritz von Opel? A. To 
the very best of my recollection, I never did. 

Q. Did yon ever act as Mr. Wilhelm von Opel’s agent, at 
his direction? A. I certainly did not. 

Q. And did yon ever have any oral or written agreement 
with Mr. Wilhelm von Opel personally to act as his agent? 
A. I never had. 

Q. Now, in connection with this key, let ns see if we 
can clear that np a little bit. If I understand correctly, 
the key to this safety deposit box was given to yon some 
time in the year or years preceding 1935, that Mr. Hough- 
land is talking about. Is that correct? A. That is correct: 

Q. At that time yon have the key to the box, with Ueber- 
see shares in it, and yon have the key for two purposes: 
One, to take the shares out to vote them. A. As stated 
before. 

Mr. Burling: Again I object, Your Honor. 

The Court: He has been over that before. 

Mr. Gallagher: I thought it was important, Your Honor. 

The Court: And you are leading him. 

Mr. Gallagher: All right, sir. 

1313 By Mr. Gallagher: 

Q. Will you state the purposes for which you 
were originally given the key and for which you had it in 
your possession? A. I once wish to state that I had the 
key, but what was much more essential, I had the power 
of attorney to go with Mr. Geng, and not even myself 
alone, because it was a key you could not come to the bank 
and open the safe. In Switzerland you have to be regis¬ 
tered, and I had to have a power of attorney issued by Mr. 
von Opel, to open the safe. 

The purpose was to get the stock out from time to time, 
to vote it; and, second, the Uebersee shares were at some 
time, I don’t know, whether it was 1933 or 1934, but anyway 
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at that time they were serving a,s collateral for loans 
granted by Adler & Company, to the corporation here, the 
Uebersee Corporation. 

Q. You say as a positive fact that in year 1935 yon did 
not have any conversation at all with Fritz von Opel, in 
which he asked yon, in which he asked yon, to act as his 
father’s agent? Did yon say yon never had such a con¬ 
versation? A. I didn’t well remember. It may be such a 
conversation, that he asked me. It wouldn’t have meant 
anything important, it wouldn’t be of any importance to 
me. 

Please understand that Mr. von Opel came to me 
1314 as a banker. He paid for the stock. He bought all 
the securities in the corporation; so he could do with 
his money as he pleased. Whether he stipulated usufruct 
for his father, or gave his money away, let us say, as a 
gift to the University of Zurich, it was just up to him. 

Q. You would not say you positively remember, then, 
you never had such a conversation with Mr. von Opel? Is 
that true? A. It may be. 

Mr. Burling: I can’t hear. 

The Witness: It may be, if you ask me now, I remem¬ 
bered sometime, but I couldn’t fix the year, there was a 
certain pressure upon Wilhelm von Opel, and in this con¬ 
nection—I really do not very well recollect, but if you ask 
me, I might say that it may be that some time there was 
such a conversation, in which he asked me whether I would 
act. But I didn’t pay any attention to that. 

By Mr. Gallagher: 

Q. Now, Mr. Burling read to you a portion of an an¬ 
swer that is in this interrogation with Mr. Worthington 
here in New York, and he only read the first part of your 
answer. I want to read the whole answer to you now, and 
ask you whether or not this still is the fact. First the ques¬ 
tion: 
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“Did you ever talk to Wilhelm von Opel about this usu¬ 
fruct? 

1315 “Answer: Well, I remember he told me in these 
years about it; but I wasn’t—that was before I came 

into the picture.” 

That is where Mr. Burling stopped, and here is the rest 
of it: 

“The moment I came into the picture it was only the 
moment Uebersee was acquired, when the company was 
acquired; and then the assets first held in custody were 
Uebersee’s, and then later on acquired by Uebersee. But 
Uebersee never, nor I myself, made any sort of any ar¬ 
rangements with Wilhelm von Opel.” 

Is that a fact? A. That is a fact. 

Mr. Gallagher: That is alL 

Recross Examination 

By Mr. Burling: 

Q. Your testimony now is that you do not know whether 
or not you had a conversation in the year 1935 in which 
Fritz von Opel asked you to serve as his father’s agent in 
holding the key? You have no knowledge either way? A. 
I couldn’t recall it. If you would give me some more dues 
to it, I might remember. 

The Court (to the witness)He wanted to know what 
your testimony was. 

The Witness: Oh, the testimony. 

1316 The Court: What you told Mr. Gallagher a mo¬ 
ment ago. 

The Witness: I said that it may have been that such 
conversations took place. 
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By Mr. Burling: 

Q. And that is contrary to what yon told me while I was 
examining yon, was it not? A. It may be. 

Q. Didn’t yon tell me yon thought it very unlikely that 
such a conversation took place, and yon had no recollection 
of it? A. By being asked again, it came to my mind it 
might have been. 

Q. Do yon recall His Honor questioned yon about this 
particular point? 

Do yon understand the phrase, “His Honor”? I am re¬ 
ferring to the Judge. A. Yes, sir. 

Q. Didn’t yon tell His Honor that your memory was 
that no such conversation took place? A. If yon say I 
said so, in being asked again, it came to my mind. 

Q. If it comes to your mind, it means yon remember 
something now that you didn’t a few minutes ago. What 
is it yon now remember about that conversation? A. As 
I said, Mr. Burling, it reminds me of being in con- 
1317 nection with certain fines imposed upon Wilhelm von 
Opel, and that is—you have to understand, I never 
was and I never did any business with Wilhelm von Opel. 
So now if, for instance, Fritz would have decided to do 
anything, I don’t know what, in favor of his father or 
whatever he pleased— 

Q. Try to answer the question, won’t you please? 

The Court: He wants to know what has come into your 
mind now, since you last spoke to him about it. What is 
that is in your mind now that you did in 1935, or what 
was said about this agency? 

The Witness: It may be that Fritz at some time, for 
the reason I just said, asked me whether or not I might 
act as a trustee. But I do not— 
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By Mr. Bnrling: 

Q. Some recollection has come into your mind since I 
last examined yon! A. Apparently, yes. 

Q. Apparently. And I ask yon what yon can remember. 
Do you remember something now yon didn’t a half an hour 
ago! A. I am not familiar with this matter for years. 
In talking it over again and again— 

Q. Do you now remember—and the answer is yes or no 
to this question—do yon now remember something you 
didn’t a half an hour or an hour ago—yes or no! A. Yes, 
but— 

1318 Q. Thank you. What is it that has come into your 
mind within the past hour! A. That in some time 

there might have been a request, there might have been a 
conversation, in which this usufruct business came up 
again. 

Q. Do you have any memory of it, or are you just as¬ 
suming it might have happened! A. No. 

Q. So you don’t remember anything— A. I couldn’t 
put it in exact words. 

Q. I don’t want you to put it in exact words. I want 
you to answer my question. You don’t remember anything 
now you didn’t an hour ago, do you! A. Yes; in talking 
over it again— 

Q. What is it you remember! A. That some sort of 
conversation— 

Q You just testified you don’t have any memory of a 
conversation, but that it might have happened! A. Yes, 
it might have happened, in connection with the Wilhelm von 
OpeL that it might have been. 

Q. Do you remember anything at all about what was 
said in such a conversation! 

What! A. I couldn’t possibly— 

1319 Q. The answer is yes or no. Do you remember 
anything at all! A. I do not remember anything— 

Q. I didn’t ask you that. I said, do you remember any¬ 
thing at all! A. The only thing I can remember is that 
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he might have asked me sometimes whether or not I would 
take care of this usufruct—something like that. But it is 
very vague. 

Q. You have some recollection of that! A. Very faint. 

Q. A very faint recollection. A. Because it wasn’t none 
of my business. 

Q. Fine; thank you. We have only four minutes. Please 
stop volunteering, and answer my questions. 

You have no idea of what was said, or who said it? Is 
that correct? A. Who said it?—Fritz von OpeL 

Q. But you have no idea of what words he used in say¬ 
ing it? A. No. 

Q Have you any idea as to when this conversation took 
place? A. No. It must have been somewhere between 
1934 and 1935, or so. 

Mr. Burling: I ask if the reporter got the answer 
1320 “no” to my question, “And so you have no idea as 
to what Fritz von Opel said?” 

Mr. Gallagher: That wasn’t the question. As to what 
somebody said, he said it was Fritz von Opel. 

Mr. Burling: And I asked as to what words Fritz von 
Opel used, and he said no. 

By Mr. Burling: 

Q. In substance, have you any present memory as to 
what he said? A. It can have been only in the connection, 
as far as now I recollect, that whether I would take care of 
the usufruct, or something like that 

Q. Take care of— A. But I— 

Q. Please stop volunteering. What does “take care of 
the usufruct” mean to you? A. If it would come into 
existence. 

Q. What did Fritz say about it? A. My memory isn’t 
too good. 
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Q. Isn’t it the fact, Dr. Frankenberg, that you don’t 
recollect anything now that you didn’t remember when I 
examined you first, and that you decided to change your 
testimony as a result of the tone of voice employed by Mr. 
Gallagher? A. I think so. I think it is very natural that 
after having discussed the question again and being 

1321 asked again, that you search more profoundly the 
• last memory you have in your head. 

Q. But you don’t seem to have brought up very much, 
do you, as a result of this profound search? 

Just tell us now, and I will have to stop. Give us as best 
you can what you have now gotten out of your recollection 
as the result of this profound search you have made. A. 
He might have asked me— 

Q. He might, or I might be Santa Claus. What do you 
remember as a fact? A. Whether I would have— 

Q. He asked you? Is that the fact? A. As I pointed 
out before— 

Q. Just tell us what you now remember, will you? A. 
I do not remember it exactly. 

Q. What is it you do remember exactly? A. Therefore 
I wouldn’t make a statement, in words, what he said, as I 
cannot remember. 

Q. As best you can, tell us what you do remember. A. 
That he asked me to, in case the usufruct should be in 
existence or should come into existence, whether I would 
then take care of this situation on behalf of his father. 

Q. But he didn’t say a word to you about holding the 
key on behalf of his father as his father’s agent, did he? 
A. No. 

1322 Q. You are morally certain of that? A. I am 
absolutely morally certain of that. 


Mr. Burling: Thank you. 


Redirect Examination 


By Mr. Gallagher: 

Q. You have been holding this key in your possession, 
with the shares in the box, isn’t that correct! You had a 
key for some during the thirties! A. Yes, for some time, 
but I couldn’t tell you for what time I had it and for wh^J 
time I didn’t have it. 

Mr. Gallagher: That is alL 

Recross Examination 
By Mr. Burling: 

Q. But you are morally certain Fritz von Opel never 
asked you to hold the key as the agent for Wilhelm! A. 
To hold it! 

Q. Yes. A. No. 

Q. That is, you are certain he did not ask you to hold 
it for him! A. No, not as his agent. 

Mr. Burling: All right. 

Mr. Gallagher: That is alL 

The Court: The witness is excused. 

(Witness excused.) 

1323 The Court: Tomorrow morning at 10 o’clock. 

(Accordingly at 5 p. m. the trial was adjourned 
until 10 o’clock tomorrow mor nin g, Tuesday, December 21, 
1948.) 
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Proceedings 

1326 Mr. Burling: May I address the Court, Your 
Honor? 

The Court: Yes. 

Mr. Burling: Mr. Gallagher has asked me to make a 
statement for the record, to clear up something that hap¬ 
pened yesterday, and I will be glad to do it: 

I was examining Dr. Frankenberg as to whether he had 
not selected documents in 1937 from the files of Uebersee 
and brought them back here. I take it is conceded that he 
did do that 

The issue arose, however, as to whether a piece of paper 
had not been removed from the file. It was a loose paper 
we saw, and Mr. Gallagher tells me he cannot find it 

The statement I wish to make is that I make no point of 
it. I asked for the production of the paper solely for the 
purpose of establishing that Dr. Frankenberg did select 
documents. Since that is conceded, and since my friend 
tells me he cannot find it, I withdraw my request for the 
production of the document. 

Of course, there is no contention that anything was re¬ 
moved intentionally, but was merely lost. 

Mr. Gallagher: Thank you, Mr. Burling. 

Further in explanation, if Your Honor please, the con¬ 
tent of the document is merely described as some appar¬ 
ently loose paper that I never even did see. 

1327 Mr. Burling: Your Honor, we would like to call 
Special Agent Kiefer, so that he may return to his 

duties in New York. 

The Court: Is there any objection? 

Mr. Gallagher: No, Your Honor. We had, in our desig¬ 
nation of witnesses, that Mr. Ingoldsby was going to cross 
examine him. He is not here yet; but we have no objection 
to proceeding with him. 

The Court: Ail right. 
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Whereupon, Harry Kiefer, called as a witness in behalf 
of the defendant, and being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 
By Mr. Baum: 

Q. What is your full name, Mr. Kiefer! A. Harry 
Kiefer—K-i-e-f-e-r. 

Q. And where do you reside! A. New York City. 

Q. What is your occupation! A. I am a Special Agent 
of the Federal Bureau of Investigation. 

Q. In what office of the Federal Bureau of Investiga¬ 
tion! A. I am presently assigned to New York City. 

Q. And how long have you been employed by the 
1328 Federal Bureau of Investigation! A. Something 
over six and a half years. 

Q. During the course of your duties as an agent of the 
bureau, did you ever have occasion to interview a Mr. 
Manfred Stansfield! A. Yes, I did. 

Q. When did you interview him! A. I interviewed 
him on two occasions. The first interview occurred on 
June 4, 1947, in the New York office of the FBI, and the 
second interview occurred about August 9, 1948, at Mr. 
Stansfield’s home in New York City. 

Q. You were in the courtroom yesterday, were you not! 
A. Yes, I was. 

Q. Did you see that Mr. Stansfield in this courtroom! 
A. Yes, I did. 

Q. Now, referring to the interview in June, 1947, do you 
recall how long that interview lasted! A. Yes; it lasted 
almost two and a half hours. 

Q. And during the course of that interview did you 
take any notes of what was said! A. Yes, I did. 

Q. Is it a regular practice of the bureau for agents to 
take notes during interviews! A. Yes, normally in a case 
that is at all involved or where the interview will last for 
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any length of time, notes are usually taken. 

1329 Q. And what is the purpose of those notest A. 
Well, I imagine you would have two purposes— 

First, in order to obtain the facts, with the idea in mind 
of preparing a report which will later be submitted to the 
defendant. 

And, secondly, from those notes, normally, a statement 
may be drawn, dictated to a stenographer, and then sub¬ 
mitted to the witness or the person being interviewed, for 
his signature. 

Q. Did you request Mr. Stansfield to sign his statement! 
A. Yes, I did. 

Q. Did he sign one! A. No, he did not. 

Q. Now, what was the general subject of this interview 
with Mr. Stansfield in June, 1947! A. Generally I ques¬ 
tioned Mr. Stansfield concerning the sale of the Adam Opel 
Automobile Company, some of the negotiations in that 
connection, to the General Motors Corporation of the 
United States. 

Q. And in the course of this interview, did Mr. Stans¬ 
field make any statements concerning the capacity in which 
he participated in that sale! A. Yes, he did. 

1330 Q. And what did he say at that time! A. He 
said early in the negotiations, perhaps in 1929, he 

represented the General Motors Corporation in Europe, 
in Germany; and that after the negotiations had begun, 
and he became more intimately acquainted with the von 
Opel family, that ultimately he had sort of a dual classifi¬ 
cation, both as a representative of General Motors Corpo¬ 
ration and also of the Opel interests. 

Q. And during the course of this interview did. Mr. 
Stansfield refer to any statements concerning Swiss in¬ 
vestments! A. Yes, he did. 

Q. And will you please tell us of what you remember of 
those statements! A. Stansfield said that he and Wil¬ 
helm von Opel had spoken on a number of occasions con¬ 
cerning the chaotic economic and political conditions which 
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existed in Germany at that time; particularly were they 
chaotic for people of some substance or wealth. 

And Stansfield said there was a little expression cur¬ 
rent at the time in Germany, which expression said some¬ 
thing to the effect that gold or money was not everything, 
unless you had it invested in Switzerland. 

I asked him whether or not Wilhelm von Opel ever used 
that expression in his presence, and he said yes, he 

1331 had, that Wilhelm had said that to him on a num¬ 
ber of occasions. 

Q. By the way, Mr. Kiefer, I questioned you a moment 
ago about notes you took. Do you have those notes with 
you today? A. Yes, I have. 

Q. During the course of your interview in June, 1947, 
did you have any conversations with Mr. Stansfield con¬ 
cerning Fritz von Opel’s status as a Devisen Auslander? 
A. Yes, I did. 

Q. Would you please tell us what was said? A. Well, 
I questioned Mr. Stansfield concerning his knowledge of 
whether or not Wilhelm von Opel had suggested to Fritz 
von Opel that Fritz obtain an Auslander classification. 

Stansfield said he had no knowledge at all whether Wil¬ 
helm had made such a suggestion to Fritz. He said, how¬ 
ever, that on a number of occasions Wilhelm von Opel had 
mentioned that it was fortunate that Fritz was so classi¬ 
fied as an Auslander, because nobody knew what was going 
to happen in Germany, and that perhaps through Fritz 
Wilhelm might be able to invest something outside of Ger¬ 
many, so that later, regardless of what would ultimately 
happen in Germany, he, Wilhelm, could be taken care of 
in his old age by his son. 

Q. Now, during the course of your interview with 

1332 Mr. Stansfield, did you question him concerning a 
gift agreement of October 5, 1931? A. Yes, I did. 

Q. Did you question him with respect to the date of the 
agreement? A. Yes. 

Q. Would you please tell us the conversations you had 
with Mr. Stansfield concerning that date? A. Yes. I 
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questioned him particularly with reference to whether or 
not the date of October 5,1931, might have been affixed to 
the gift agreement at some time other than the time when 
the gift agreement was actually signed by the parties. 

Stansfield exhausted to some extent that question of 
date, and Stansfield said that he had some very vague 
recollection concerning conversations which took place 
regarding that date. But he had no present recollection of 
what those conversations were, or how or in what way 
they concerned the case. 

I questioned Stansfield whether or not he could posi¬ 
tively state that the instrument was not pre-dated. And 
he said that he could not positively state yes or no whether 
the instrument was or was not pre-dated. He thought that 
the signatures were affixed at the same time as the date 
which appeared on the instrument, but he couldn’t 
1333 positively state one way or the other. 

Q. So I gather your answer is that he couldn’t 
say whether or not the agreement was pre-dated? A. 
That is right. 

Q. Did he exclude the possibility that it was pre-dated? 
A. No, he did not exclude the possibility. He said he could 
definitely say that it was not pre-dated. 

Mr. Baum: That is alL 

Cross Examination 
By Mr. Ingoldsby: 

Q. Mr. Kiefer, how long have you been an agent with 
the bureau? A. A little over six and a half years. 

Q. And did you know anything about this case when you 
went to see Mr. Stansfield on June 4 of 1947? A. I had 
the background of the case in general. Would you like me 
to explain how I had that background? 

Q. Yes; who gave it to you? A. The Department of 
Justice sent a memorandum to my headquarters in Wash¬ 
ington, the Federal Bureau of Investigation Headquarters, 
and they in turn sent either that memorandum or perhaps 
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an abstract of that memorandum to the New York office, 
giving in general the background of the case, what litiga¬ 
tion had taken place to date, and a request that cer- 

1334 tain people be interviewed in connection with the case 
On the basis of that memorandum, I made various 

inquiries. 

Q. And who went with you on June 4, 1947, when you 
questioned Mr. Stansfield? A. The interview occurred in 
the New York office of the FBI. Mr. Stansfield came to 
our office, and Special Agent Walter C. Martinson was 
present at the time. 

Q. Is he here today? A. No, he is not 
Q. Is he still with the bureau? Al. Yes, he is; he is with 
the New York office. 

Q. May I see the notes you made at that time? A. Yes, 
sure (handing them). 

Q. Were these notes you have just handed me prepared 
while Mr. Stansfield was talking to you? A. Yes, they 
were. 

Q. You heard Mr. Stansfield testify yesterday that you 
had not taken any notes? A. Yes, I did. 

Q. And, as a result of this interview, you prepared a 
statement, you prepared a report to the bureau, did you 
not? A. Yes, I prepared a report to the bureau, not a 
statement 

Q. A customary agents report? A. Yes. 

1335 Q. Do you have a copy of that report with you? 
A. No, I do not 

Q. When was the last time you saw it? A. Last night, 
in Mr. Bower’s office. 

Q. Who is Mr. Bower? A. I beg your pardon—in Mr. 
Baum’s office. 

Q. But you do not have it with you today? A. No, I do 
not 

Q. And had you taken that copy of the report to Mr. 
Baum’s office, or did he have it? A. He had it I assume 
it was transmitted in the normal course of affairs. 


871 


Q. And did you read a copy of your report before you 
came down here from New York? A. In New York, yes. 

Q. And you are quite certain you took these notes dur¬ 
ing the course of the interview? A. Well, yes; I am abso¬ 
lutely certain. 

Q. And did Mr. Martinson also take notes? A. No, he 
did not 

Q. Did he write a report? A. No, he did not 

Q. Do you know that five or six of your agents have also 
interviewed Mr. Stansfield? A. No, I am not aware 

1336 of that 

Q. You did not know that? A. No. 

Q. When you went out to interview him, didn’t you know 
he had been interrogated by other agents? A. I knew he 
had been questioned concerning Mr. Fritz von Opel, con¬ 
cerning his internment But I didn’t know how many 
agents interviewed him, or when the interviews had taken 
place. 

Q. And you didn’t take the trouble to look through the 
FBI reports in New York to see whether or not Mr. Stans¬ 
field had given statements to other agents on this same 
topic, before you went to interview Mr. Stansfield? Is that 
correct? A. I looked through the index of the office con¬ 
cerning what the interviews were about. But I am not 
positive that I saw whether statements had been taken, or 
not. 

Q. What do you mean by “statements taken”? A. I 
thought you mentioned that statements were taken. By 
“statements” I meant something in the form of a signed 
statement. 

Q. You meant a signed statement by the person being in¬ 
terviewed? A. That is right. 

Q. And did you say you looked through the files of the 
bureau on that? A. I looked into the files of the bu¬ 
reau. 

1337 Q. And did you find any signed statements had 
been obtained? A. I don’t recall whether I found 
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any signed statements or not. I have no recollection of 
finding any. 

Q. Did you read the reports of the agents who had 
interviewed Mr. von Opel, before you went out to inter¬ 
view him? A. As I recall, I looked over the reports to de¬ 
termine whether or not they had any connection with this 
case. But, as I recall, they had no connection with this 
case, or the facts of this case. 

Q. Are you quite sure you read those reports? A. Yes, 
I looked over whatever was in the index. I don’t recall 
whether there were any exhaustive reports in the index 
at all. But I glanced over whatever we had available in 
New York at the time. 

Q. Do you remember seeing anything in any of those 
reports about pre-dating? A. No, I do not. 

Q. And it is standard bureau practice to obtain a signed 
statement wherever possible, isn’t it? A. There is no hard 
and fast rule concerning it. Certainly in a case like this, 
I think if the person being interviewed is agreeable, I think 
it would be usual to obtain a signed statement. - 
1338 Q. Well, you can’t get a signed statement from 
anybody unless they are agreeable, can you? A. 
No. 

Q. And did you say it was not standard practice to get 
a signed statement from a witness, from one who is likely 
to become a witness? A. I didn’t say it was not standard 
practice. I said there was no hard and fast rule concern¬ 
ing it, and I thought it would be very likely to obtain such 
a statement in a case like this. 

Q. And when did you ask Mr. Stansfield to sign a state¬ 
ment? A. At the conclusion of the interview on June 4, 
1947. 

Q. And did he refuse? A. Yes, he did. 

Q. And he wouldn’t sign the statement at that time? 
A. No. I asked him whether he would be agreeable to 
signing a statement when such a statement was drawn up. 

Q. And did you show Mr. Stansfield the notes you took 
during the interview? A. No, I did not 
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Q. Did you at any time submit any notes to Mr* Stans¬ 
field? A. Well, it was perfectly obvious that I was taking 
notes. As a matter of fact, on a number of occasions, 

1339 as Stansfield testified yesterday, he pointed to the 
notes I was taking and said, "I want to talk to you 

off the record. Don’t put it down.” 

And I explained to Mr. Stansfield that my job as a 
special agent is to obtain the facts, not to keep them off 
the record, and if he wanted to tell me what I wanted him 
to tell me, perfectly well and good, but I certainly intended 
to record everything about what he did say. 

Q. And you told him that? A* Yes. 

Q. And it was after that that you had this converse 
tion about the pre-dating? A. Well, I don’t recall whether 
it was after it or before it On a number of occasions Stans¬ 
field said, “Now what I am going to say now, I want off the 
record.” 

And 1 explained to him that certainly I didn’t intend to 
keep it off the record. 

Q. You are acquainted with Mr. Stansfield’s background, 
are you not? A. Just generally, yes. 

Q. Generally you are acquainted with it? A* Yes. 

Q. And it is your testimony that Mr. Stansfield was 
telling an FBI agent something about his conduct in thiq 
case which was off the record? A. No, no, not at 

1340 all. I would like very much to dear that up. Mr. 
Stansfield said, “I would like what I am about to say 

off the record.” 

And I said to him very definitely that I would not take 
what he was going to tell me on an off-the-record basis; 
that if he wanted to tell me, he could, and if he didn’t want, 
to tell me, he didn’t have to, naturally; but what he was 
going to say to me was going to be recorded by me, since 
that was my job. 

I said, “It is entirely up to you.” Whatever he said, he 
did at his own volition. 
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Q. Did you ever show Mr. Stansfield the report you pre¬ 
pared! A. No, of course not 
Q. And you only had this one conversation on June 4 
about pre-dating? Is that correct? A. That is correct 
Q. And you didn’t talk to him any more about that topic? 
A. No. That is correct 

Q. And then you went to see him again on August 9? 
Is that correct? A. Of 1948. 

Q. And you didn’t go to see him, you didn’t talk to him 
at all about pre-dating at that time, did you? A. 

1341 No; that is true. . 

Q. Did you say in your direct examination that you 
had discussed with Mr. Stansfield the advantages of becom¬ 
ing a Devisen Auslander? A. I had discussed with Mr. 
Stansfield the status of Fritz von Opel as an Auslander. 

Q. And who told you what an Auslander was? A. Well, 
I think I knew pretty well what an Auslander was, before 
this case. 

Q. What was it. A. From just general knowledge. 
But certainly the question of Fritz von Opel’s status as 
an Auslander was included in that preliminary memoran¬ 
dum I spoke to you about at the beginning of the cross 
examination. 

Q. And what is a Devisen Auslander? A. Well, as far 
as I can recall, it would be a person who would have a dual 
classification. He would be a citizen of Germany and he 
might be a citizen of another country. 

Q. That is your understanding of a Devisen Auslander? 
A. Yes. 

Q. Mr. Kiefer, let me refresh your recollection. Isn’t 
this what happened in that conversation?— 

You did talk about the possibility of pre-dating this 
agreement, to Mr. Stansfield. You did do that, didn’t 

1342 you? A. Yes, I did. 

Q. And that was your primary reason in inter¬ 
viewing Mr. Stansfield, wasn’t it? A. Oh, no. That was 
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certainly one of the primary reasons for interviewing him, 
but there were many things about which I had to question 
him, based upon the request of the Department of Justice. 

Q. What were the other things you wanted to question 
him about? A. Well, to begin with, what his status was 
as far as an attorney is concerned, whom he represented 
at the negotiations, whether he represented the General 
Motors Corporation or whether he represented the Opel 
interests. 

Q. On that phase of it right there, if I may interrupt 
you,- yesterday—or I will put it this way: 

At the time you had your interview with him in June, 
1947, he told you the same thing about whom he repre¬ 
sented as he told on the witness stand yesterday, didn’t 
he? A. Yes, that is right. 

Q. All right What else did you talk to him about? A. 
And I spoke to him about whether or not—I wanted to 
speak to him about whether or not Wilhelm had used 
Fritz von Opel as a method of getting funds out of the 
country. I wanted to speak to him about— 

Q. What did he tell you about that? A. It is go- 
1343 ing to take some time. He stated—that is where the 
conversation concerning Auslander came up—he 
said Wilhelm had never told him, Stansfield, that he was 
using Fritz to get securities or wealth out of Germany. 
He said that he did not know whether or not Wilhelm had 
ever instructed Fritz in that matter. He had no knowledge 
of that at alL 

But he could say that during conversations with Wil¬ 
helm, Wilhelm had said on a number of occasions that it 
was a'good thing, that it was fortunate that Fritz was 
outside of Germany; and that Wilhelm was extremely 
concerned over his old age, and who would take care of 
him during his old age; and that perhaps through Fritz 
he would be able to get something outside of Germany so 
that he could be taken care of in his old age by his son. 
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Q. Those are your own words?—“Get something out¬ 
side of Germany”—are they not? A. No, they are not 
They are as close—I beg your pardon. They are my own 
words. But they are as close a quote of what Stansfield 
said as I can recall at the present time. 

Q. You heard that portion of Mr. Stansfield’s testimony 
yesterday, did you not? Do you recall hearing him say 
that it was fortunate that Fritz was outside of Germany? 

Do you recall hearing him say that yesterday? A. 
1344 I don’t recall hearing him say that, Mr. Ingoldsby. 

Q. You don’t recall him saying that? A. I do 
not recall hearing him say that. 

Q. You were here all during Mr. Stansfield’s testi¬ 
mony? A. I was here during his testimony. 

<J. Are you a lawyer? A. No, I am not. 

Q. And how long have you been in the New York office? 
A. Since March, 1946. 

Q. And what type of cases do you work on generally? 
A. Generally fraud against the Government, bankruptcy, 
the Federal Bank Act—or the National Bank Act—anti¬ 
trust cases. 

Q. Let me ask you this, and see if this refreshes your 
recollection: 

Do you recall in your conversation of June 4 with Mr. 
Stansfield whether you asked him about the pre-dating, 
and he told you he didn’t know exactly what the date was, 
but whatever the date was on the agreement, that is the 
date it was signed? A. No, that is not the case at all. 

Q. You do not recall it that way? A. No, I do not re¬ 
call it that way at alL 


Mr. Ingoldsby: That is alL 


1345 


Redirect Examination 


By Mr. Baum: 

Q. Mr. Ingoldsby just asked you, Mr. Kiefer, whether 
Mr. Stansfield has said he didn’t remember thq date of 
the agreement, and I believe you said that is not W&& 
he said? A. That is right 

Q. Did you have a copy of the agreement with you at 
the time of this interview? A. I had a copy of the English 
translation of the agreement 

Q. Which had been furnished you by whom? A. As I 
recall it, it had come up to the New York office attached 
to the Department memorandum. 

Q. And did you show that copy of the English transla¬ 
tion to Mr. Stansfield? A. Yes, I did. 

Q. At the time you questioned him about the date? A. 
That is right; yes, I did. 

Mr. Baum: Your Honor, inasmuch as cross examina¬ 
tion has been based on these notes, I think I would like 
to offer them in evidence at this point 

Mr. Ingoldsby: We certainly object to that, Your 
Honor. 

The Court: You object to it? 

Mr. Ingoldsby: Yes, Your Honor. 

The Court*: Then they are not in evidence, if he ob¬ 
jects. 

1346 Mr. Ingoldsby: I haven’t read them, but it is 
just a standard objection. 

By Mr. Baum: 

Q. Mr. Ingoldsby questioned you about a previous re¬ 
port of an interview with Mr. Stansfield, which I believe 
you said had something to do with the internment of 
Fritz von Opel. Is that correct? A. Yes, as 1 recall now, 
that is correct. 
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Q. Do you have any knowledge of why Mr. Fritz von 
Opel was interned? 

Mr. Ingoldsby: I object, Your Honor. 

The Court: Is that material? 

Mr. Baum: I merely want to show, Your Honor, he 
knew nothing about this previous interrogation and had 
nothing to do with this case. The answer I expect to 
get is no. 

The Court: Ask him the question as you said it just 
then, in that form. 

By Mr. Baum: 

Q. In the course of your duties as an agent of the Fed¬ 
eral Bureau of Investigation, were you ever called upon 
to interrogate anyone in connection with the internment 
of Fritz von Opel? A. No, I was not. 

Q. Did you see the report on the interview with Mr. 
Stansfield which related to the internment of Mr. 
1347 von Opel? A. As I explained to Mr. Ingoldsby, 
it is normal practice to check the name of the per¬ 
son to be interviewed against the index of the field office, 
and to draw those files and look through them to deter¬ 
mine whether or not there is any reason why this man 
should not be interviewed, something of that nature. 

Now, I did that as usual practice in this case. But I 
cannot testify now as to whether or not I saw a particu¬ 
lar report related to Fritz von OpeFs internment, or not. 
I checked the name of Manfred Wronker-Flatow Stans¬ 
field in our index and looked at everything in that con¬ 
nection. 

Q. Do you recall whether there was anything in any 
prior reports concerning an interrogation of Mr. Stans¬ 
field on this gift agreement? A. I have no recollection 
of his ever having been interviewed concerning the gift 
agreement 
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Q. You. testified that you re-interviewed Mr. SStang£pH 
in August, 1948. A. That is right 
Q. Was that in connection with this same; case,? A. 
Well, as far as I am concerned, it was ?pt It w§s an 
entirely new case. 

Q. What makes you say that? 

Mr. Ingoldsby: I object, Your Honor. This isn’t proper 
redirect 

1348 The Court: If it was not on the subject of this 
case, it would not be material. 

Mr. Baum: Your Honor, I think counsel has attempted 
to show he went back and re-interviewed Mr. Stansffeld 
and that nothing was then said about pre-dating. The 
fact is that there was an entirely different subject matter 
involved, and therefore there was a Reason for it 
The Court: That is what he said. 

Mr. Baum: All right, sir. No further questions. 

Mr. Ingoldsby: No questions. 

The Court: All right; yon are excnsed. 

(Witness excused.) 

The Court: Now we have all of our hurried witnesses 
disposed of, don’t we? 

Mr. Gallagher: I believe so, Your Honor. 

The Court: Let us finish up with Mr. yon Opel, then. 
Mr. Burling: At this time, if Your Honor please, You 
Honor will recall the testimony when Mr. von Opel was 
last on the stand, on Friday, that Uebersee invested ap¬ 
proximately $45,000 in Transdanubia bauxite. 

The testimony also was that Mr. von Opel told the Miami 
hearing board, in the spring of 1942, that he had invested 
some $15,000 in Transdanubia bauxite. 

He explained the discrepancy in terms of a deflation of 
the pengo or Hungarian unit of money. 

1349 I therefore ask that the Court take judicial notice 
—and I am reading from the World Almanac for 
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1947—that the pengo in 1937 was at the rate of 19.779 
cents; 

That it went in 1938 to 19.727; 

That in 1939 it was 19.238; 

In 1940 it fell to 18.475; 

In 1941 it went back np to 19.770. 

Then I ask Your Honor to take judicial notice of the 
New International Year Book for 1943—and I am reading 
from page 309, under a section called “Finance”— 

“The official exchange rate of the pengo in 1942 was 
$0.1949.” 

Mr. Gallagher: Your Honor, I object to the Court’s 
taking judicial notice on the basis of this almanac Mr. 
Burling is reading from, because it doesn’t set forth 
therein, from the statement he has just made, whether 
these were free pengos or blocked pengos. 

I understand from our Swiss expert, Dr. Kaufmann here, 
there is quite a differentiation in the market; that a free 
pengo has a much higher rate of exchange against the 
dollar, whereas the blocked pengo had a very much lower 
rate of exchange. And Mr. von Opel was dealing with 
the pengos in Hungary at the time these loans were made 
in 1938. 

Mr. Burling: If Your Honor please, there might be 
arguments which could be advanced, but there is 
1350 no doubt that the Federal Reserve Board reported 
the pengo at this rate. I don’t believe my friend 
will contest that this document says it; and I think unless 
there is some showing that it is not the official Federal 
Reserve Board rate, the judicial notice should be taken 
of what the official rate is. 

I don’t deny his right to argue there might have been 
foreign exchange controls in Hungary. But the official 
rate was, at all relevant years except 1940, when it was 
18, the official rate was nineteen point something cents. 
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Mr. Gallagher: Would you stipulate, Mr. Burling, that 
you are speaking of free pengos when you are making 
those quotes? 

Mr. Burling: I am speaking of what the official ex¬ 
change rate was. I don’t know as to the foreign exchange. 

Mr. Gallagher: We stand on our objection, Your Honor, 
unless the distinction is drawn between free pengos and 
blocked pengos. 

The Court: You had better give me what information 
all of you have on the subject, and I will decide at the 
end of the case whether I can judicially notice. I under¬ 
stand when you come to judicially notice a matter, you 
can have recourse to documents and testimony of those 
who have knowledge. 

Mr. Burling: I believe, if Your Honor please, ordinarily 
when commonly used texts on matters of public knowledge 
which are beyond dispute, as to what the Federal 
1351 Reserve Board said the exchange rate was, are 
presented. 

The Court: Well, I suppose if the Federal Reserve 
Board documents say it, I can get it from that. 

Mr. Burling: I will bring in the original document, 
rather than an almanac. 

The Court: I don’t rule that is not competent. I say 
at the end of the case I will go on what you have. 

I don’t think that is a valid objection, Mr. Gallagher. 
I think the point is that when a Judge has called to his 
attention matters of standard or historical note or tables 
of exchange and things of that sort, he may look at any 
number of sources, it may be, and decide at the end what 
he finds to be the established fact that he can notice. 

And I don’t think it is confined to any one particular 
proposition. It may be that you have one almanac, and 
maybe you can get another. I don’t know. Maybe they 
are all the same. Maybe there isn’t a distinction such as 
you are talking about. Maybe there is; I don’t know. 

Mr. Gallagher: That is the reason I wanted to bring 
Your Honor’s attention at this time to a distinction be- 
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tween the blocked pengo and the free pengo, since Mr. 
Burling is making quite a point of the fact that he said it 
was fifteen thousand instead of forty-five thousand. 

The Court: I will look at these authorities, and such 
others as you want to present. 

1352 Mr. Gallagher: T h a nk you. 


Whereupon, Fritz von Opel returned to the stand and 
was examined and testified further as follows: 

Cross Examination (Resumed) 

By Mr. Burling: 

Q. In 1938 and 1939 you yourself participated in tech¬ 
nical activities relating to the production of bauxite, did 
you not? A. In what? 

Q. Technical, engineering activities relating to bauxite 
production. 

Mr. Gallagher: What year was that, Mr. Burling, please? 

Mr. Burling: 1938 and 1939. 

The Witness: I didn’t do too much. I had several 
experts doing it. 

By Mr. Burling: 

Q. What were the names of your experts who were 
doing it? A. There was Mr. von Krausz. 

Q. K-r-a-u-s-s? A. K-r-a-u-s-z. 

Q. s-s or s-z? A. s-z, in Hungary. 

1353 Q. By the way, have you known him for a long 
time? A. Yes, I think I knew him since 1935. I 
met him in connection with this matter. 

Q. I see. He was a mining engineer in Hungary? A. 
He was an engineer, and a geographer. 
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Q. A geographer! A. Yes, and versed in those matters 
of mapping out areas. 

Q. And what position did he hold in Transdanubia 
Bauxit! A. He was one of the managers. The other 
manager was a man by the name of Dr. Timar. 

Q. T-i-m-a-r! A. Yes, right. 

Q. Was there a man named Somogyi!—S-o-m-o-g-y-i! 
A. I think he was a mining engineer. 

Q. Employed by or an official of Transdanubia! Is 
that right! A. That is possible, for the time being; he 
wasn’t continuously employed. 

Q. Who was a man named Saluschinscy! A. Saluschin- 
scy was a lawyer. Gyula was his first name. 

Q. What was his first name! A. G-y-u-l-a. 

1354 Q. Didn’t you yourself carry on discussions of a 
technical or engineering nature with respect to the 
production of bauxite in the years 1938 and 1939! A. I 
discussed the general problems with Mr. von Krausz. It 
isn’t a very complicated procedure. You just dig a hole 
in the ground and get this mineral out. It isn’t very 
complicated. 

Q. You prospect for bauxite, do you not, by drilling 
small holes! A. Yes, that is done. 

Q. It is similar to the process of drilling oil wells, is 
it not, mechanically! A. Yes. We did that by hand, with 
a very cheap drill rig, turned by hand; two or three work¬ 
men were turning it. And we only drilled to a depth of 
about, I think the maximum was about 25 meters. That 
is, let us say, about 80 or 90 feet. 

Q. And you discussed this cheap hand labor dr illing 
with Mr. Crittenden in his home in Nashville in 1938, did 
you not! 

Oh, I am sorry. I have the city wrong. It is Shreveport. 
A. I explained to him, yes, that it was some old-fashioned 
drilling we did there, and it was not up to date. 
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Q. And did you not discuss with him the question 

1355 of whether modern American oil well drilling ap¬ 
paratus might be brought from America and used 

for prospecting for bauxite? A. He suggested it But 
the equipment was much too expensive. And oil drilling 
goes to much greater depths, than this shallow drilling 
for the minerals, you see. 

Q. And you did go with him in Shreveport to inspect 
some drill rigs, did you not? A. Yes, I think we visited 
a place where they had some drill rigs for sale, very 
light ones. But even those were too heavy for this kind 
of work. 

Q. So it did not seem to you feasible to import Ameri¬ 
can drilling apparatus to carry on the Hungarian opera¬ 
tion? A. I think it was too expensive. 

Q. And is it not the fact that in the spring of 1938, in 
Shreveport, you asked or suggested to Crittenden that 
he come to Hungary in the summer of 1938 and inspect 
your operation? A. I rather doubt that, as he was much 
too busy in the refineries. 

Q. Yes. A. And there was very little he could learn 
from an engineering standpoint. 

Q. And is the man Somogyi to whom you referred, the 
man to whom you also referred in your letter which 

1356 is Defendant’s Exhibit 80, dated September 11,1939? 

Do you see the name Somogyi? A. Yes. It says 
here that the mining authorities, the Hungarian mining 
authorities, wanted Dr. Somogyi. 

Q. I see. This Somogyi is the same Somogyi is the 
man to whom you previous referred? A. You referred to 
him. 

Q. Did you not identify him as an official or an em¬ 
ployee of Transdanubia? A. I think he was for a very 
short while, upon the insistence of the Hungarian mining 
authorities. You see, in Hungary there is a regulation, 
if you mine, you have to have an official mining engineer, 
a classified mining engineer, classified by the Government, 
as supervisor of operations. 
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Q. The name of the corporation, Transdanubia, was 
Transdanubia Bauxit A. G., or “ah gay”? Is that right? 
A. Yes, sir. 

Q. And that A. G. stands for the German word for 
corporation, does it not? A. It means stock corporation, 
yes. 

Q. My point is, it is a German word. A. No. You see 
the letterhead, you see the Hungarian name, and under¬ 
neath the German name. 

Q. But the Hungarian equivalent of A. G. is B. T., 

1357 isn’t it? A. I think so, yes. 

Q. And the office of Transdanubia Bauxit was 
located at “V Bathory-utca 5”, in Budapest? Is that right? 
A. I think that was, if I remember correctly, the home of 
von Krausz, or it was the address of Dr. Saluschinscy— 
one of the two. 

Q. I show you what looks on its face to be a letterhead 
of Transdanubia Bauxit, and invite your attention to the 
address and ask you if that refreshes your recollection 
as to the address of Transdanubia Bauxit. A. I think 
that is either the address of Dr. Saluschinscy’s office. Dr. 
Timar, the manager, was an associate—it was a firm of 
lawyers—Dr. Timar was the associate of Dr. Saluschinscy, 
and after the death of Dr. Saluschinscy, he took over, the 
law firm; he is a lawyer. 

Q. At any rate, I am not asking you about the letter, 
but the letterhead. That is the letterhead of Transdanu¬ 
bia Bauxit? A. I think so, yes. 

Mr. Burling: I now wish to offer in evidence a docu¬ 
ment merely to show the letterhead, and I do not offer in 
evidence at this time any part of the body of the document. 

(To Mr. Gallagher:) Do you wish to look at the letter¬ 
head (handing the letter) ? 

1358 Mr. Gallagher: That is all right. We have no 
objection to the letterhead. 
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(Accordingly the letterhead portion of the paper iden¬ 
tified as Defendant’s Exhibit 90 was received in evidence.) 

By Mr. Burling: 

Q. So you do recognize Defendant’s Exhibit 90 to be 
the letterhead of Transdannbia Bauxit? A. I think so, 
yes. 

Q. Thank you. A. That was the custom in Hungary, 
because very few people spoke Hungarian. 

Q. And that is why, is it not, that the name of the 
corporation is set out both in Hungarian and in German? 
A. Yes; that is where the two languages are used in 
Hungary. 

Q. Now, going back to your testimony of last Friday, 
I believe that you stated you had sent the wire which is 
Defendant’s 82. Did you not state that? 

Did you not state that? A. State what? 

Q. That you sent this wire. A. Yes, certainly. 

Mr. Burling: I believe it can be stipulated by the 
parties that Defendant’s 82 is a wire sent between Sep¬ 
tember 16 and September 19, 1939, Your Honor. 
1359 Mr. Gallagher: That is right. 

By Mr. Burling: 

Q. Defendant’s 81-A was a letter to you from Giulini 
Brothers, dated September 16. A. That is not the letter 
the cable refers to. 

Q. It is not? A. No. 

Q. To what letter, in your opinion, does the— A. May 
I see the wire again? 

Q. Yes. A. It is stated in the wire. 

Q. The wire refers to Giulini’s letter of September 16. 
A. Oh, yes; you are right, yes. That is a letter I rejected 
and I say I stick to my proposal of July 31. 



. Q. Yes. A. That is correct. 

Q. In other words, Defendant’s 81 is Giulini’s letter to 
you. A. Yes. . 

Q. Defendant’s 82 is your telegraphic reply to Giulini? 
A. Yes, in which I state— 

Q. I am just trying to get this clear. A. In which I 
state— 

Q. Thank you, Mr. von Opel A. Yes. 

1360 Q. Now, Giulini, in their letter to you, request 
you do that, to tackle with all your energy the re¬ 
sumption of production in the mines! A. Correct—and 
that is what I refused. 

Q. Will you please do not volunteer. 

If that is what they ask you, the answer is yes, and 
nothing more. A. Yes. 

Q. And you replied— 

“Your letter 16th September as before stand by my offer 
July 31 upon recent of order immediately ready to travel 
Budapest for purpose of starting production.” A. Yes. 

Q. Didn’t you? A. Yes, that is correct. 

Q. And your offer of July 31 was an offer to produce 
bauxite, was it not? A. Under certain conditions. 

Q. At any rate you, shortly after September 16, 1939, 
indicated that you were ready to go to Budapest for the 
purpose of starting bauxite production, didn’t you? A. 
Under the conditions that Mr. Koranyi would be— 

Q. I don’t care what the conditions were. If Mr. Gal¬ 
lagher wishes to ask you, he can. 

You did say after September 16, you were ready 

1361 to go to Budapest— A. Yes. 

Q. —to produce bauxite? A. Yes. 

Q. Thank you. By the way, when did Hungary join the 
Axis pact? A. I couldn’t tell you that. 

Q. It was before this date, at any rate, wasn’t it? A. 
I don’t think so, because if I remember correctly, in 1938 
they were very close with Italy, and Germany was afraid 
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at this time that Italy jointly with Hungary would stop 
the conquest of Austria. 

Mr. Gallagher: If Your Honor please, in order to try 
to speed things up, we have gone along with Mr. Burling 
on all this 1938 and 1939 situation, which we agree hap¬ 
pened, that would be considered in the production of 
bauxite and so on. But we can’t see where it has any 
materiality in this matter at all. 

. Mr. Burling: I would be glad to make a statement of 
what my theory is. 

Mr. Gallagher: I wish you would. 

Mr. Burling: The fact is, as we shall establish by the 
text, that Hungary at this time was a member of the 
Axis. 

We shall further establish that Mr. von Opel well knew 
that the bauxite which was being produced in Hun- 
1362 gary was going to the Giulinis, one of the principal 
fabricators of aluminum in Germany; 

That he well knew that aluminum in Germany was then 
going to the Luftwaffe, the German Air Force. 

We shall show that he continued his activities personally 
in the producing of bauxite, until just before he left, 
until three or four days before he left Europe. 

We shall show.at that time he had negotiated, himself, 
a contract to have Transdanubia continue to producing 
bauxite in ever increasing—well, in annually increasing 
amounts. 

We shall show that Transdanubia did continue pro¬ 
ducing bauxite all during the war, which bauxite was 
going into the German war economy and the German 
Air Force. 

And we shall show that it was the intention of Fritz 
von Opel that this happen. 

Then at that point we will argue that since we show 
Uebe^see and Fritz von Opel actively setting up the pro¬ 
duction of bauxite, through Uebersee’s wholly owned sub- 
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sidiary, Transdanubia, that the burden is then upon the 
plaintiff to show that after December 6 that condition in 
some way stopped. 

We concede that Fritz von Opel personally was not 
engaged in those activities, because he was in internment 
here during most of the war. But the question is not 
whether Fritz von Opel personally engaged in these ac¬ 
tivities. The question is whether Uebersee is an enemy, 
because it was doing business in an enemy country, 
1363 enemy occupied territory. 

Hungary, of course, was an enemy country. The 
production of bauxite is of course doing business. And 
we think that since we can show, we believe, that Trans¬ 
danubia itself did produce bauxite; that Fritz von Opel 
contracted that it would produce bauxite during a term 
which lasted well into the war; when we show all of his 
activities before the war, before America entered the 
war, but after the European war was being waged, to 
cause bauxite to be produced to go to Germany, that the 
burden is on Uebersee Finanz-Korporation to show that 
pattern of doing business in Hungary ceased on December 
6 . 

Mr. Gallagher: Now, Your Honor, we will positively 
show the Court that there was no business done by Ueber¬ 
see or by Mr. von Opel, subsequent to May, 1941. We 
categorically state we will convince the Court of that 
fact. 

But, for the moment, all this camouflage Mr. Burling 
has thrown into the case, with letters from the Giulinis, 
they are not letters Mr. von Opel wrote, but letters the 
Giulinis wrote to him in 1938 and 1939—and the war 
between Germany and England had broken out. 

But the camouflage they throw around this case, be¬ 
cause von Opel, in Switzerland, and a citizen of Liechten¬ 
stein, and a neutral corporation, was still engaged in 
mining bauxite—and very little came out, a few thousand 
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tons. But, regardless of what came out, they had 

1364 the right to sell to England, like we were doing 
in this country, or to Germany, or elsewhere. It 

is only a camouflage, the whole thing. And we say, if 
this is going to continue, with documents, as to what 
transpired in 1939 and 1940, it is completely irrelevant 
The Court: The continuity may be important. I will 
permit it to be proved, and we will argue it at the end, 
when we will argue both sides. 

Mr. Burling: Thank you, Your Honor. 

I ask Your Honor, in the absence of some counter show¬ 
ing by my friends, to take judicial notice of what is set 
forth on page 474 of the World Almanac for 1947, as 
follows: 

“Hungary joined (February 24, 1939) the Anti-Com- 
minturn Pact, and signed (November 20, 1940) the Ger- 
man-Italian-Japanese Axis Pact 
“Hungary declared war on Russia June 27, 1941; on 
the United States and Great Britain, December 13, 1941.” 

Mr. Gallagher: We have no objection to Your Honor’s 
taking judicial notice of the date that war was declared 
between Hungary and the United States. But when they 
joined the Axis Pact and all, we say, is completely ir¬ 
relevant in this proceeding. 

The Court: Let it go into the record, and I will hear 
your arguments on it at the end. 

1365 Mr. Burling: I ask that a document, together 
with its translation, be marked Defendant’s Exhibit 

91 for identification. 

(The documents referred to were marked for identifica¬ 
tion Defendant’s Exhibits 91 and 91-A.) 

By Mr. Burling: 

Q. Now, Mr. von Opel, I show you a document of which 
Defendant’s 91 is a photostat, and ask you if that is not 
the reply to your telegram which is Defendant’s 90. 



Mr. Gallagher: Your Honor, without repeating it any 
further at this time, do I understand the record should 
show that we have an objection to all this testimony with 
respect to 1939 and 1940, the years preceding the war? 
The Court: Yes, you may have that understanding, 
Mr. Gallagher: Thank you. 

By Mr. Burling: 

Q. You did receive this letter from Giulini, did you not? 
A. Yes, I think so. 

Q. And that refers, again, to your leaving Zurich for 
Budapest, does it not? A. No; it only quotes my wire. 

Q. And on October 4 Giulini again wrote you, confirm¬ 
ing their earlier letter of the 19th, did they not? 

Mr. Gallagher: What is the year, please? 

1366 Mr. Burling: October 4, 1939. 

By Mr. Burling: 

Q. You recall receiving this letter, do you not? A. 
It is possible, yes. 

Mr. Burling: I offer Defendant’s Exhibit 92, which 
is a photostat of the letter which the witness has just 
examined. 

1367 Q. You replied on October 28, 1939, did you not? 
I am showing you a document of which Defendant’s 

Exhibit 93 is a photostat. A. Yes. 

Q. And you say to Frick—and Frick, you said, was an 
official of Giulini, did you not? A. Yes, I think so. 

Q. He was the head of the purchasing department, was 
he not? A. Yes. 

Q. “Dear Mr. Frick: Since my trip to the United States 
is impossible at the present time, I intend to go to Hun¬ 
gary instead. I would be grateful to you, therefore, if 
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you would let me know what result the conference of 
your firm with the other two refineries has had. I intend 
to stay for several weeks in Hungary, beginning Novem¬ 
ber 10, and would be pleased if on this occasion we could 
meet in Budapest. I remain, Sincerely yours, Fritz von 
Opel.” 

Did you intend to go to Hungary? A. I was invited 
by some friends to come to Hungary. 

Q. For what purpose? A. For hunting. 

Q. You were well enough to go to Hungary for hunting 
in November, 1939, but your broken leg prevented 
1368 you from going to Liechtenstein the same month 
for the purpose of taking the oath of allegiance in 
the meantime? A. Because I had an accident in the 
meantime. 

Q. What was the nature of that accident? A. I had 
slipped and the leg was rather soft yet, so I hurt it again. 

Mr. Burling: I offer Defendant's 94 in evidence. 

By Mr. Burling: 

Q. I will ask you now to look at a document of which 
Defendant's Exhibit 94 is a photostat, and state whether 
or not that is a reply from Giulini from your letter of 
October 28, which bears the date of November 4, 1939. 
A. Yes. 

Q. And this letter reads in part, does it not: 

“It is therefore a fortunate coincidence because of your 
postponement of your trip to the United States you now 
intend to stay for several weeks in Hungary in order to 
be able to observe the development of the matter on the 
spot." 

A. Yes; on the first, as you see by the heading, “Istvan 
Koronyi, Budapest," namely, “To the lawsuit in which 
we all were involved." 



Q. It also refers, does it not, to the production of baux¬ 
ite? A. Yes. 

Q. When was this second accident to your leg, 

1369 please? A. I think that happened after my return 
to Switzerland. 

Q. After you returned to Switzerland from where? A. 
From Hungary. 

Q. In other words, in the month of November, 1939, 
you did make a trip from Switzerland to Budapest? A. 
Yes. 

Q. And that was for the purpose of speeding up pro¬ 
duction in your bauxite mine, was it not? A. I wouldn’t 
say that. 

Q. You did say that on November 10, 1939, did you 
not? A. No speeding up happened, Mr. Burling. 

Q. I know, but the reason that you went from Switzer¬ 
land to Hungary was to speed up production in your 
bauxite mine, was it not? A. The main purpose was to 
get this Koronyi matter settled, who was sitting on my 
neck since five years continuously defrauding me, and I 
had to pay all the public fees and wages and all other 
public charges. 

Q. I show you a letter dated November 10, 1939, ad¬ 
dressed to Walter E. Guyette of the Harvard Brewing 
Company, and ask you if you signed it. A. May I read 
the letter? 

Q. Yes. (Pause) Have you read the letter? A. Yes. 

Q. Did you sign it? A. Yes. 

1370 Q. Did you not tell Mr. Guyette on November 
10, 1939, “I am now on the way to Hungary to 

speed up production in my bauxite mine, but I hope to 
be home in St Moritz for Christmas”? A. Yes. " 

Q. Will you state whether or not it was not a fact that 
the purpose of your trip to Hungary was to speed up 
production in your bauxite mine? A. Yes, I thought it 
was possible to settle this Koronyi matter and start de¬ 
livering bauxite to Switzerland. 

Q. Delivering bauxite to Switzerland? A. Yes. 
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Q. You contracted to deliver bauxite to Germany on 
this occasion, did you not? A. I don’t think that any large 
quantity was ever delivered, Mr. Burling. 

Q. We will get through much faster if you will answer 
my questions. Did you not go to Hungary and enter in 
a contract to deliver bauxite to Germany? A. If you re¬ 
fresh my recollection. 

Q. I will try to do that. Will you look at Defendant’s 
Exhibit 96 and state whether that is not a letter dated 13 
April 1940, which you wrote to Edgar Giulini in Lud- 
wigshaven? A. Yes, I wrote this letter. 

1371 Q. Will you look at the first sentence of the second 
paragraph. It reads, does it not: “Although our 

agreement clearly provides that we will pay these overdue 
fees, one half share each, I thought it nevertheless correct 
to advise you of the matter and to obtain your consent to 
the payment.” What agreement were you referring to? 
A. I don’t recollect that. If you show me the agreement. 

Q. I will show you the agreement. I show you a letter 
dated March 10, 1940, addressed to Giulini, and signed 
Krausz and Timar, and ask you if that is not an agree¬ 
ment which you negotiated with Giulini brothers in Buda¬ 
pest. A. Yes, it is an agreement. 

Q. And you negotiated in Budapest, did you not? A. 
An agreement, I should say, with a loophole. 

Q. Whether or not it has a loophole, you negotiated it 
in Budapest? A. Yes. 

Q. When did you do that? A. That must have been in 
the fall of ’39. 

Q. You recognize the signatures of Krausz and Timar, 
do you not? A. Yes, I do. 

Q. And they appear on the third page of this document? 
A. Yes. 

1372 Q. Written right under the stamp “Transdanubia 
Bauxite,” and the Hungarian word for incorporated, 

is that correct? A. I don’t know whether that is the word. 
I presume so. I don’t speak Hungarian. 
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Q. This agreement provides, does it not, that Trans- 
danubia undertakes to ship to Giulini at Ludwigshafen 
100,000 tons of bauxite at a basic price of 10 R. M. f.o.b. 
car, and then at Suemeg, or Zalahalep stations. Those 
stations were where the mines were, is that right? A. Oh, 
no, they are stations on the River Danube. 

Q. And then there is some more Hungarian geographical 
terminology: 

“Shipment to be made from the ‘Margot I-IV’ and 
‘Edgar’ mines, one half of which is owned by you, one half 
by Mr. Lucovnik, engineer, and subject to the following 
conditions.” 

Then there is a paragraph on quality, a paragraph on 
discount, a paragraph on price, a paragraph on payment, 
and then the following: 

“Shipments: Shipment of the 100,000 tons of bauxite 
shall be started in the spring of 1940 as soon as weather 
conditions permit. You undertake, to deliver not less than 
25,000 tons during the year 1940, another 35,000 tons dur¬ 
ing the year 1941, and the balance during the year 1942.” 

That would be 40,000 tons of bauxite in 1942, 
1373 would it not? A. You just read it Would you also 
read the next paragraph. 

Q. I would be glad to go on reading: 

“The obligation to make shipments terminates if bauxite 
of the agreed quality shall no longer be available in the 
mentioned mines in quantities which make mining com¬ 
mercially feasible, and if future shipments from other 
mines shall not be possible.” 

Do you want me to go on? A. No, that is sufficient. 

Q. Did you negotiate such an agreement in 1939 with 
Giulini, or Giulini’s representatives? A. I think Timar 
and Krausz made all those stipulations. 


t 
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Q. I want to invite your attention to the first sentence 
of this document: 

“On the basis of negotiations conducted by your Mr. 
Fritz von Opel, on the one hand, and by our attorney-in- 
fact, Dr. Georg Ballay, attorney at law in Budapest, we 
confirm the fact that we concluded with you the following 
supply contract” 

Does that refresh your recollection that you negotiated 
this! A. Yes, together with those men, because those tech¬ 
nical details and prices, and so on, I did not know, 
1374 but I certainly was present 

Mr. Burling: If Your Honor please, I apparently 
omitted to offer certain documents. I now offer Defendant’s 
90 through 97, inclusive. 

Mr. Gallagher: Our objections are the same as to all this 
line. 

(Accordingly, the documents above referred to were 
marked Defendant’s Exhibits 90 through 97, inclusive, and 
received in evidence.) 

Mr. Gallagher: Your Honor, I wonder if we could have a 
five-minute recess. 

The Court: We will take a five-minute recess. 

(Accordingly, a short recess was taken.) 

By Mr. Burling: 

Q. Will you look again at Defendant’s Exhibit 96, which 
is the letter of April 13, 1940, from you to Giulini. This 
letter concludes, does it not: “If I can render you any 
service in the United States in business or private matters, 
I shall of course be glad to do so.” A. Yes, that is cor¬ 
rect 
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Q. Did you ever render Edgar Giulini any service in the 
United States? A. No, neither private nor in a business 
way. 

Q. You state, do you not—and I am reading from the 
last sentence of the first paragraph on page 2 of the 

1375 English translation—-“Of course, I share your opin¬ 
ion that, within a few weeks, the entire dealings will 

run smoothly so that, in the long run, both of us, as I hope, 
will derive pleasure from our business association.” A. 
Yes, that is correct. 

Q. And then you go on to say, do you not: “On April 
16 I am leaving on the Conte de Savoia for the United 
States where you can reach me, if necessary, at the address 
set forth below.” A. Yes, that is correct. 

Q. And then you set forth the address of your account¬ 
ant, Bayer and Clauson. A. Yes. 

Q. You meant by that letter, did you not, that at the 
time you were leaving for America you expected your 
bauxite problems to straighten themselves out so that there¬ 
after you and Giulini would have a pleasant business as¬ 
sociation. A. Yes, that is expressed in the letter. 

Q. And that is what you meant to say, is it not? A. 
You always have to take those remarks with a grain of salt. 

Q. But is it not the fact that just before you left for 
America you expected Transdanubia to start functioning 
smoothly? A. No, I was not willing to put any 

1376 money into it. I thought within a very short time 
they would come to a stoppage. 

Q. You thought that Transdanubia would come to a stop, 
and at the same time you wrote to Giulini, "Of course I 
share your opinion that within a few weeks the entire 
dealings will run smoothly so that in the long run both of 
us, as I hope, will derive pleasure from our business as¬ 
sociation”? A. You must refer to this remark in the con¬ 
tract. There is what I call the loophole in this contract. 
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I already knew at this time that it was rather doubtful 
whether we ever would make big deliveries. 

Q. What was the purpose, then, of entering into the 
contract to deliver a hundred thousand tons of bauxite, and 
writing this letter to Edgar Giulini! A. Because I wanted 
to get Mr. Koronyi off my neck. 

Q. That is why you contracted to deliver a hundred 
thousand tons of bauxite! A. Under certain conditions. 

Q. Koronyi was already off your neck at the time you 
wrote this letter, was he not! A. The situation was 
rather unclear, because Giulini had failed to really put 
Koronyi out of circulation- He still had some say in the 
matter. 

Q. Hadn’t he gone bankrupt in 1939! A. He was in 
difficulties, but Giulini failed to really finish the man. 
1377 Q. Didn’t Koronyi go bankrupt in’39! A. I think 
he personally went bankrupt, but these 50 per cent 
were not kept on his name but on the name, I think, of a 
relative of his. And this part, I think, that was the reason 
that Giulini could not get hold of him. 

Q. Is it not true that on November 4, 1939, Giulini had 
written you as follows: “A substantial change in the situa¬ 
tion, however, has occurred as a result of the bankruptcy 
of Koronyi, which we assume is now under you.” I am 
reading from Defendant’s Exhibit 94. A. That is what 
I thought at the time, but I think those 50 per cent mining 
rights were not on Koronyi’s name, that was the reason 
the Giulini couldn’t get repaid. 

Q. Prior to April 13, 1946, you had frequent occasion 
to receive letters from Edgar Giulini, did you not! A. 
Yes. 

Q. And you also received letters from Mr. Frick, did 
you not! A. Yes with always under the heading Koronyi. 

Q. Wait a minute. Did you not receive letters from Frick 
of Giulini Brothers! A. Yes. 

Q. I did not ask you a thing about the heading, did I! 
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A. No, I just wanted to refresh my recollection whether 
you were talking about those letters. 

1378 Q. I am talking about letters which you received 
signed Edgar Giulini, or signed Frick. A. Which 

letters, what date? 

Q. Did you not receive such letters? A. I received sev¬ 
eral letters. 

Q. That is what I wanted to know, thank you. And you 
recognized the signature of Frick and Giulini, do you not? 
A. Yes, I think so. 

Q. Now, Mr. von Opel, I show you a document entitled 
“Aide Memoire,” which is Government’s Exhibit 98, and 
ask you if you do not recognize the signatures of the four 
men who signed that document. The first signature is that 
of Edgar Giulini, is it not? A. I don’t recognize it, but 
it is possible. 

Q. And the second signature is that of Heinrich Frick, 
is it not? A. That is possible. 

Q. At any rate, you recognize the signature of Georg 
von Krausz, do you not? A. Yes. 

Q. And von Krausz had what position with Trans- 
danubia? A. He was one of the managers jointly with 
Dr. Timar. 

Q. Will you examine this document and see if it is not 
an aide memoire, or record of a conference held in the office 
of an attorney in which the parties were Trans- 

1379 danubia and Giulini? A. Yes, that is correct. 

Q. And it records an agreement entered into, does 
it not? A. Yes. 

Q. Between Giulini and Transdanubia? A. Yes, ap¬ 
parently. 

Mr. Burling: I offer it in evidence. 

Mr. Gallagher: Same objection that runs to all of these. 

(Accordingly, the document above referred to was marked 
Defendant’s Exhibit 98 and received in evidence.) 
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The Witness: This contract runs for three months. 

By Mr. Burling: 

Q. Did I ask you that? A. No. 

Q, Haven’t I asked you fifty times not to volunteer? A. 
Pardon me. 

Q. You have lawyers, have you not, in this courtroom? 
A. Yes. 

Q. And you know they will have a chance to ask you 
questions after I finish. A. I beg your pardon. 

Q. I show you Defendant’s Exhibit 90-A, which you have 
previously identified as being the letterhead of Trans- 
danubia; state, if you will, whether the signature on 
1380 the right hand—there are two signatures—the right 
hand signature is not that of Dr. Timar. A. Yes, I 
guess it is. 

Q. And that is written under the stamp, Transdanubia 
Bauxit, Aktiengesellschaft, is that right? A. Yes. 

Mr. Burling: I offer it in evidence. If Your Honor 
please, this is dated February 4, 1942, and refers to ship¬ 
ments of bauxite to Giulini Brothers from Transdanubia 

Mr. Gallagher: Are you offering it? 

Mr. Burling: Yes. I said I offer it in evidence. 

Mr. Gallagher: Your Honor, we object very strenuously 
to this unless Mr. Burling can tie it in in some wise with 
Uebersee or Mr. von Opel. As the proof further will show, 
in our case neither Uebersee nor this witness, Mr. von 
Opel, had anything further to do with Transdanubia, as far 
as directing its operations or otherwise. As we will fur¬ 
ther prove to the best of the belief of this witness and of 
the corporation the mines had been leased in *41. 

This exhibit, which Mr. Burling is now offering, pur¬ 
ports to relate what was being done by Transdanubia with 
Giulini subsequent to that time. We feel convinced that 
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it is completely irrelevant, and further that it is really 
incompetent to point the situation up. It would be similar 
to one in which an American corporation, or cor- 

1381 poration of another neutral, having a subsidiary in 
a country which became an enemy or ally of enemy, 

that the subsidiary acting on itself without directions from 
the parent company, or the subsidiary having leased its 
properties to a third party, and they being operated by a 
third party, in no wise goes to show that the parent cor¬ 
poration, or the holding company, or Mr. von Opel in any 
wise directed, aided, assisted, conducted or operated mines 
in the production of bauxite, and until Mr. Burling can 
tie this exhibit, Defendant’s 90, into Uebersee or Mr. von 
Opel, then we feel that it is clearly objectionable. 

The Court: I understood, and over your objection I 
have been admitting all of this testimony with regard to 
this transaction subject to its being connected up at least 
to the extent that it may give rise to a presumption of 
continuendo. Now, if it does not, you can move to strike 
it out at the end of the case, and you can argue that as 
part of your argument. I have to take these things pro¬ 
visionally, subject to their significance being shown at a 
later time. 

(Accordingly, Defendant’s Exhibit 90, having previously 
been received in evidence for a limited purpose heretofore 
specified, was received in evidence in its entirety.) 

By Mr. Burling: 

Q. In any event, this document, 90-A, is signed by one 
of the managers of Transdanubia? A. Yes, that is signed 
by Dr. Timar. 

1382 Q. Have you any reason to believe, Mr. von Opel, 
that at any time prior to V-E day Uebersee sold or 

otherwise divested itself of its ownership of Transdanubia? 
A. Yes, sir, I have. 
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Q. What is that reason! A. I got lengthy report about 
the situation in Hungary in a letter dated March, ’41. 

Q. And that said what! A. I am coming to it. In ad¬ 
dition to this letter I got numerous communi— 

Q. I ask you what that letter said, please. 

Mr. Gallagher: We have the letter, do you want to offer 
it! 

Mr. Burling: No, I don’t want to offer it. I want to 
see it. 

Mr. Gallagher: You will see it at the proper time. 

Mr. Burling: I now want to know from Mr. von Opel 
what the contents of the letter were, if you refuse to give 
it to me. 

The Witness: You want to know the contents of the 
letter! 


By Mr. Burling: 

Q. Yes. A. The managers begged me to invest capital 
in the mine because they had run completely out of money. 

They had produced very little because the surface 
1383 production was exhausted, and they suggested, and 
implored me to invest about 50,000 pengos so the 
deep mining could be started. I refused, and even pre¬ 
viously, prior to this letter, and they told me in this letter 
that it would be deplorable if I would give up the cor¬ 
poration, and the implored me for the favor of the cor¬ 
poration, and they implored me for the favor of the cor- 
so that the mine could be opened. 

Q. Yes. A. I refused that, and I wired both managers 
of the corporation that I would not invest any money, and 
they should get rid of the entire investment either by 
selling it or by leasing it in any way they saw fit. 

Q. Yes! A. That is about alL 
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Q. This was a communication addressed to Transda- 
nubia, is that right? A, Yes, sir. 

Q. My question, which I don’t believe you answered— 
A. Pardon me, it was, that the gist of the letter Trans- 
danubia wrote me, and it also shows my prior orders to 
them, and after I received the letter I immediately got in 
contact with them by wire. 

Q. With whom by wire? A. With Transdanubia. 

Q. But my question was, which you did not an- 
1384 swer: Have you any basis for belief that Uebersee 
Finanz-Korporation, prior to 1945, prior to V-E 
Day, ever divested itself of its hundred per cent ownership 
of the shares of Transdanubia. 

Mr. Gallagher: Your Honor, we submit that that has 
nothing to do with the situation—no, even if the question 
were that they retained their ownership, it would not con¬ 
stitute doing business to own stock, a hundred per cent 
owned in a subsidiary. I want to clarify that point at this 
time. 

Mr. Burling: Your Honor, is that not a point for argu¬ 
ment, after we know what we are fighting about? 

Mr. Gallagher: I want to clarify the point at this time 
before we continue. 

The Court: I have gotten your point. I will hear you 
on the matter. 

By Mr. Burling: 

Q. You know that Uebersee did by a series of trans¬ 
actions continue to extend a guarantee to Transdanubia 
through the year 1942, do you not? A. There was a guar¬ 
antee given of altogether seven or eight thousand dollars. 

Q. And that was extended in the year 1942 by Trans¬ 
danubia, was it not? A. No, it was not extended. Trans¬ 
danubia had received a loan from a Swiss bank through a 
Budapest bank. 
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Q. What is that reason? A. I got lengthy report about 
the situation in Hungary in a letter dated March, *41. 

Q. And that said what? A. I am coming to it. In ad¬ 
dition to this letter I got numerous communi— 

Q. I ask you what that letter said, please. 

Mr. Gallagher: We have the letter, do you want to offer 
it? 

Mr. Burling: No, I don’t want to offer it. I want to 
see it. 

Mr. Gallagher: You will see it at the proper time. 

Mr. Burling: I now want to know from Mr. von Opel 
what the contents of the letter were, if you refuse to give 
it to me. 

The Witness: You want to know the contents of the 
letter? 


By Mr. Burling: 

Q. Yes. A. The managers begged me to invest capital 
in the mine because they had run completely out of money. 

They had produced very little because the surface 
1383 production was exhausted, and they suggested, and 
implored me to invest about 50,000 pengos so the 
deep mining could be started. I refused, and even pre¬ 
viously, prior to this letter, and they told me in this letter 
that it would be deplorable if I would give up the cor¬ 
poration, and the implored me for the favor of the cor¬ 
poration, and they implored me for the favor of the cor- 
so that the mine could be opened. 

Q. Yes. A. I refused that, and I wired both managers 
of the corporation that I would not invest any money, and 
they should get rid of the entire investment either by 
selling it or by leasing it in any way they saw fit. 

Q. Yes? A. That is about alL 


Q. This was a communication addressed to Transda¬ 
nubia, is that right? A. Yes, sir. 

Q. My question, which I don’t believe you answered— 
A. Pardon me, it was, that the gist of the letter Trans- 
danubia wrote me, and it also shows my prior orders to 
them, and after I received the letter I immediately got in 
contact with them by wire. 

Q. With whom by wire? A. With Transdanubia. 

Q. But my question was, which you did not an- 
1384 swer: Have you any basis for belief that Uebersee 
Finanz-Korporation, prior to 1945, prior to V-E 
Day, ever divested itself of its hundred per cent ownership 
of the shares of Transdanubia. 

Mr. Gallagher: Your Honor, we submit that that has 
nothing to do with the situation—no, even if the question 
were that they retained their ownership, it would not con¬ 
stitute doing business to own stock, a hundred per cent 
owned in a subsidiary. I want to clarify that point at this 
time. 

Mr. Burling: Your Honor, is that not a point for argu¬ 
ment, after we know what we are fighting about? 

Mr. Gallagher: I want to clarify the point at this time 
before we continue. 

The Court: I have gotten your point. I will hear you 
on the matter. 

By Mr. Burling: 

Q. You know that Uebersee did by a series of trans¬ 
actions continue to extend a guarantee to Transdanubia 
through the year 1942, do you not? A. There was a guar¬ 
antee given of altogether seven or eight thousand dollars. 

Q. And that was extended in the year 1942 by Trans¬ 
danubia, was it not? A. No, it was not extended. Trans¬ 
danubia had received a loan from a Swiss bank through a 
Budapest bank. 
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Q. And the Swiss bank was guaranteed by Ueber- 

1385 see through Adler, is that not right! A. Definitely. 

Q. And is it not right that that arrangement was 
continued, that Henggeler took steps on behalf of Ueber- 
see in the calendar year 1942 to continue that arrange¬ 
ment! A. You entirely— 

Q. Is it true or not! A. No, not in the way you say it. 
It was different. We had— 

Q. Haven’t you previously testified, Mr. von Opel, to 
the effect that that guarantee was extended in 1942! 

Mr. Gallagher: If it will serve any useful purpose, Mr. 
Burling, we are willing to stipulate that during the pe¬ 
riod of ’41 and ’42, until the collateral was returned by a 
Swiss bank which it had been posted with, which in turn 
serves as a guarantee to a Swiss branch in Hungary, 
who in turn gave a guarantee to a Hungarian bank, who 
in turn made a loan to Transdanubia bank in ’40, we will 
stipulate that when the bank advised Uebersee, and in 
three-month periods during ’41 and ’42 until the collateral 
was released, that Mr. Henggeler agreed that the col¬ 
lateral stay posted, we will stipulate that. 

The Court: There are some documents here on it, as I 
remember. 

Mr. Gallagher: We will stipulate that that is the 

1386 fact. 

Mr. Burling: I do not by my silence mean to agree 
that that is the fact. I think Henggeler requested, not 
agreed. 

As to these original documents which are now being 
marked, if Your Honor please, we are under an agreement 
to return the originals to Giulini Brothers, and we there¬ 
fore request a stipulation that we may withdraw the origi¬ 
nals and substitute photostats for the record. 

Mr. Gallagher: We have no objection that that, Your 
Honor. We would like a statement from Mr. Burling as 
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to where the documents have been returned; as a matter of 
fact, they have been obtained from Mr. Giulini himself, 
his files? 

Mr. Burling: Giulini Brothers. 

Mr. Gallagher: Do we understand that neither of the 
brothers are going to be witnesses? One is dead, I be¬ 
lieve. 

Mr. Burling: Edgar Giulini is dead, I can’t call him. 

Mr. Gallagher: Is the other going to be a witness? 

Mr. Burling: I don’t believe so. 

By Mr. Burling: 

Q. I show you Government’s Exhibit 99-A for identifi¬ 
cation and ask you if you can identify the stamp signa¬ 
ture. Is it not Transdanubia Bauxit, Aktiengesellschaft ? 
A. Yes. 

Q. And the date of this letter is April 15, 1942, is it not? 
A. Yes. 

1387 Q. And is it not the fact that the signature on 
the right-hand side of the two signatures is that of 
Georg von Krausz? A. I guess it is. 

Q. Thank you. 

Mr. Burling: I offer it in evidence. Your Honor, this 
refers to the shipment of bauxite dated April 15, 1942. 

(Accordingly, the document above referred to was 
marked Defendant’s Exhibit 99 and received in evidence.) 


By Mr. Burling: 

Q. I show you Defendant’s Exhibit 100-A for identifi¬ 
cation, and ask you if it is not the fact that the signature, 
that the stamped signature is Transdanubia Bauxit Ak¬ 
tiengesellschaf t, and that the right-hand of the two signa- 
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tures is that of Georg von Krausz. A. I am not so sure. 
It is very badly written. It might be. It starts with a “K”. 

Q. And is not the fact that the left-hand signature is 
that of Somogyif A. I couldn’t read it. I never saw the 
signature. 

Mr. Burling: I offer this in evidence. 

(Accordingly, the document above referred to was 
marked Defendant’s Exhibit 100 received in evidence.) 

1388 Mr. Burling: Your Honor, this letter to Giulini 
Brothers, dated April 20,1942, reads: 

“We have the honor of submitting to you herewith pho¬ 
tostat of the official certificate concerning the analysis 
prepared by the Royal Hungarian Geological Institute of 
the 532,700 killograms of bauxite shipped by us in Janu¬ 
ary of this year. Very truly yours, Transdanubia Bauxit, 
Aktiengesellschaft.” 

By Mr. Burling: 

Q. I ask you to examine, Mr. von Opel, Defendant’s 
Exhibit 101-A, on the letterhead of Transdanubia, and 
ask you if it does not bear the rubber stamp signature of 
Transdanubia, and if the signature on the left-hand is not 
that of Krausz. A. It looks to me like his signature. 

Mr. Burling: This, if Your Honor please, refers to 
bauxite shipped “by us in the month of April, 1942.” 

(The document above referred to was marked Defend¬ 
ant’s Exhibit 101 and received in evidence.) 

By Mr. Burling: 

Q. I show you Defendant’s 102-A, and ask you if that 
is not a document written on the letterhead of Trans- 



danubia, addressed to Giulini Brothers, dated October 30, 
1942. Is not the signature on the right hand of that 
Krausz, and on the left hand that of Somogyi? A. 
1389 I can see on the right-hand side a “k”. He writes 
very badly. But it might be Krausz. 

Q. And it bears the rubber stamp, Transdanubia Bauxit ? 
A. Yes, I can read that. 


Mr. Burling: Without reading the letter in detail, Your 
Honor, this again relates to bauxite production and ship¬ 
ments in July, 1942. 

(The document above referred to was marked Defend¬ 
ant’s Exhibit 102 and received in evidence.) 

By Mr. Burling: 

Q. Will you now examine Defendant’s 103-A and state 
whether that is not written on the letterhead of Trans¬ 
danubia, and has the rubber stamp signature of Trans¬ 
danubia? A. Yes. 

Q. And is it not dated March 18, 1943? A. Yes, it is. 

<j. And addressed to Giulini Brothers? A. Yes. 

Q. Is it not true that the signature on the right is that 
of Timar? A. Apparently. 


Mr. Burling: I offer this, also. Your Honor, I would 
like to point out the second paragraph, which reads: 

“Pursuant to negotiations carried on on October 13 and 
14 in the office of Dr. Georg Ballay, Budapest, the 
1390 following was agreed between you as lessee and us 
as lessor in partial amendment of the lease of 
March,’ 1940, and the subsequent agreements made.* 

By Mr. Burling: 

Q. Mr. von Opel, does that refresh your recollection as 
to whether Transdanubia was the lessee or lessor of min- 
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in g properties in 19401 A. The last I heard was this 
letter of sales of March, ’41. This letter is entirely new to 
me. But if you let me read it, I might be able to interpret it. 

Q. Does that letter not refer to Transdanubia as being 
the lessee? A. Yes, apparently. 

Q. Have you any explanation of that? A. No, I have 
not. 

Q. I show you a letter which is Defendant’s 104-A, and 
ask you if that is not on the letterhead of Transdanubia, 
bearing the signature stamp of Transdanubia, and signed 
by Krausz. A. It looks to me like his signature. 

Q. The one on the right? A. Yes. 

Q. And this bears a receipt stamp of June, 1944, does 
it not? A. June 6,1944, yes. There must be—it says 
1391 here, 1924, apparently a typographical error. 

Q. The Giulini receipt stamp is June 6, 1944? 

A. Yes. 

Q. And that refers to production of bauxite in the 
month of February, does it not? A. And to the chemical 
analysis, yes. 

Mr. Burling: That is all. 

Mr. Gallagher: Your Honor, I might point out in the 
record in the pre-trial conference, and in Defendant’s 
contentions, and so forth, the time during which all this 
doing business was alleged by the Defendant to have taken 
place was in the period from the ’thirties up to ’42. It 
seems to me we are now getting further afield all the 
time. They themselves so stated in the pre-trial statement 

Mr. Burling: My friend, I think, is mistaken as to what 
our statement was. We agreed that as a legal conclusion 
it does not matter what—I withdraw my statement 

What we were trying to do was to bring it up to the 
date of vesting, and I am told—I did not take part in the 
pre-trial conference—that what was said was at least un¬ 
til the date my friend referred to. 
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Mr. Gallagher: No, it does not say that, Mr. Burling. 

Mr. Burling: In view of the fact that my friend has 
deviated extensively— 

Mr. Gallagher: It states right in the pre-trial 
1392 proceedings, signed and taken before Judge Holtz- 
off, and signed by both parties, “Defendant, claims 
that the plaintiff corporation was doing business in an en¬ 
emy country, to wit, Hungary, from the middle ’thirties 
to 1942.” 

It seems to me we are getting further and further afield, 
and wasting more and more time on this thing. 

Mr. Burling: Perhaps I could save time if I said I have 
come to the end of this line of proof. 

Mr. Gallagher: Did the defendant sign this stipulationT 

Mr. Burling: You swore to some interrogatories, too, 
that neither Fritz von Opel— 

The Court: Gentlemen, let’s try to get along with the 
testimony. I will give you an abundance of time to argue 
the case. 

Mr. Burling: I am coming now, if Your Honor please, 
to a wholly different line of questioning, it has nothing to 
do with bauxite at all 

*> * . 'v** • . V 


By Mr. Burling: 


Q. Did you ever have occasion to talk to Mason Hough- 
land on the transatlantic telephone f A. I don’t remem¬ 
ber that. If you refresh my recollection as to the date 
and time. 


. a 


Mr. Burling: I believe I forgot to formally offer 103 
and 104. I now do so. 

- '• • . '.‘y&’ip 

1393 (Accordingly, the documents referred to were 

received in evidence as Defendant’s Exhibits 103 j 
and 104.) 
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By Mr. Bnrling: 

Q. Shortly after—that is, within a week after Septem¬ 
ber 18, 1939—did yon have such a conversation with Ma¬ 
son Houghland? The week following September 18, 1939! 
A. Do yon mean a transatlantic call! 

Q. Yes, I do. A. Between Switzerland, and America! 

Q. That is tme. I will try to help yon ont. Were yon 
staying at the Dolder Grand or Grand Bolder Hotel in 
Znrich! A. At this time, yes. 

Q. And did yon not receive a call from Houghland, who 
was in America! A. It is possible, I don’t recollect it. 

• Q. Will yon look at Defendant’s Exhibit 105 and see if 
that is not a wire which yon sent to Houghland on Sep¬ 
tember 18, 1939! A. Oh, yes, I remember this wire. 

Mr. Bnrling: I offer— 

Mr. Gallagher: Just a moment, let ns get a look at it, 
Mr. Bnrling. We don’t have a copy. 

Mr. Bnrling: I don’t understand counsel’s concern with 
a cable your witness says he sent. 

1394 Mr. Gallagher: I am still asking to be permitted 
to see an exhibit before yon offer it. 

(The document was handed to Mr. Gallagher.) 

Mr. Gallagher: No objection. 

Mr. Bnrling: I now offer it 

(Accordingly, the document above referred to was 
marked Defendant’s Exhibit 105, and received in evidence.) 

By Mr. Bnrling: 

Q. This telegram is addressed, Mason Houghland, care 
of Spur Distributing Company; signed, Fritz, Dolder- 
grand, Znrich: 




SVtSKfi 




‘‘Overseas Investors intend selling participation to meet 
other obligations. What I personally deeply regret Please 
communicate Ulrich Shreveport who is informed accord¬ 
ingly Intend to sail soon possible. Regards Fritz.” 

You sent this! A. Yes, I did. 

Q. Who were the overseas investors who intended to 
sell a participation! A. At the time, as you know, the 
overseas stock was owned by about 15 different people, 
and I certainly after this set-up has cost me $50,000 to 
maintain, just for such a purpose, I certainly on a trans¬ 
atlantic wire didn’t say that I was the one who 

1395 owned it. 

Q. When you refer to some 15 owners, you are 
referring to this transaction that Dr. Frankenberg told us 
about yesterday! A. Yes, sir. 

Q. The transaction which you heard me characterize as 
a fraudulent transaction. I am not asking you to agree 
with it, but we are talking about the same thing, are we! 
A. If you talk about a fraudulent transaction, we cer¬ 
tainly don’t talk about the same thing. 

Q. Well, the one which I characterize in questioning 
Frankenberg— A. Perfectly wrongly. 

Q. Perhaps so, but it is the same transaction, at any 
rate. A. It was a full legitimate sale. 

Q. We will come to that That is what we are talking 
about, is it! A. Yes. 

Q. When you say that it cost you some $50,000, this 
transaction also saved you hundreds of thousands of dol¬ 
lars in personal holding company taxes, did it not! A. 
You are entirely mistaken. 

Q. Finally, the Government caught up with you in 1941, 
but before that you thought you were saving hun- 

1396 dreds of thousands of dollars in personal holding 
company taxes. A. How could I! 

Q. Did you not! A. No. 

Q. In 1939 you had not filed a personal holding company 
return for ’36, ’37, or ’38, had you! A. Let me explain 
this whole matter a little bit more. 
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Q. Will yon just answer my question, and then yon can 
explain with Mr. Gallagher. A. What was your question t 

Q. In 1939, the day you sent this telegram, Overseas, or 
Uebersee, had not filed, and you had not filed, a personal 
holding company tax return for any year since 1935, had 
you? A. I don’t know—nothing about the matter. This 
matter was attended to by the accountants and Dr. Heng- 
geler. 

Q. Don’t you know that no personal holding company 
tax return had been filed for those years? A. That is 
perfectly possible, but you— 

Q. All right, thank you. The fact is, is it not, that these 
Swiss nationals that the Union Bank of Switzerland found, 
executed proxies to vote the shares as instructed by Frima, 
is that not right? A. That is possible. 

Q. Is it not right? A. I couldn’t tell you, I think they 
did that. 

1397 Q. So they had no power to direct the investment 
of Overseas at all, personally, did they? A. No, this 
whole transaction was an escrow agreement. 

Q. Were proxies to vote the shares or agreements to 
vote the shares running to Frima? Is that not right? A. 
That is possible, I don’t remember this detail 

Q. You do not think that the Swiss nationals had any 
power to vote the shares in accordance with their choice, 
do you? A. I don’t think so, no. 

Q. I don’t either. So when you said that Overseas inves¬ 
tors intend selling—and by the way, the participation you 
referred to here is, you mean, the Spur stock held by Ueber¬ 
see, do you not? Well, Hougland was the president of Spur, 
was he not? A. Yes. 

Q. And you were not cabling him about something else, 
were you? A. I think he intended to buy the spur stock. 

Q. But you understood that Overseas investors intend 
selling participation to mean other obligations? You meant 
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they intended to sell Spur Distributing, is that not right? 
A. That is possible. At this time we were rather— 

Q. Is that not what you meant, don’t you know? A. It 
is not said in the cable. 

1398 Q. I said, is that not what you meant, sir. A. 1 
don’t remember that. If you show me Mr. Hough- 

land’s cable, I can tell you, we can fit it together. 

Q. Did Mr. Houghland cable you or did he telephone 
you? A. I couldn’t tell you. Anyhow, we were in a rather 
unliquid position, and the creditors of Overseas, wha had 
advanced me quite a lot of money, told me I should get in 
a liquid position. 

Q. What you were talking about selling was Spur and not 
some other stock, is that not right? A. It was never my 
intention to sell Spur, because it was a very good invest¬ 
ment, but Mr. Houghland made suggestions, and if he had 
offered a fair price, we might have accepted it. 

Q. Did you not cable him on the 18th, “Overseas inves¬ 
tors intend selling the participation to meet other obliga¬ 
tions What I personally regret”? Will you explain why 
you said that you deeply regret its doing something with 
respect to the Spur stock? A. Because I didn’t want to 
indicate to him my financial situation. 

Q. In other words, this cable was deliberately mislead¬ 
ing, was it not? A. If you call that deliberately misleading, 
Mr. Burling, then the whole business life is deliberately 
misleading, all day long. 

1399 Q. Your experience in business life is that people 
customarily lie to one another, is that right? A. Not 

at all, you see, but if you— 

Q. Did you not lie to Mason Houghland when you told 
him that Overseas investors intended selling the participa¬ 
tion, and that you personally regretted it? A. Do you 
think I should have told him that I— 

Q. Did you not lie to him, I said. A. No, that is not a 
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Q. Is it not a lie to tell him something that is contrary 
to the truth? A. Mr. Burling, do you really—if you deal— 

Q. Will you answer my question, sir. A. I can’t answer 
it this way. 

Q. Do you know the difference between truth and false¬ 
hood? A. I think I know that very well, Mr. Burling. 

Q. Was this cable true or false? A. If you want to sell— 

Q. Was it true or false? A. How shall I explain it? 

Q. Is it true or false? A. I can’t answer this question. 

Q. Can you answer any question truthfully? A. I think 
so, I try to do that all the time. 

1400 Q. Have you in the courtroom? A. I try to do 
tha t all the time. 

M. Ingoldsby: I object to this continued argument. 

The Court: Sustained. We will adjourn until two o’clock. 

(The noon recess was accordingly taken at 12:30 p.m. 
until 2 pjn.) 

• • • • • 


1402 Fbitz von Opel resumed the witness stand on 
behalf of the plaintiff and, being previously duly 
sworn, testified further as follows: 

Cross Examination (Resumed) 

By Mr. Burling: 



Q. Now, during the noon recess have you been able to 
refresh your recollection that shortly after September 18, 
1939, you received a trans-Atlantic telephone call from 
Mr. Houghland concerning the possibility that the Spur 
shares would be sold? A. I don’t recollect this call, but 
it is possible that he called me. 






Q. Didn’t Mr. Honghland say to you that he was very 
surprised because he thought you were enthusiastic 

1403 about the Spur shares? A. That is possible. 

Q. And didn’t you say to him that you agreed and 
regretted the decision to sell and, in fact, had done every¬ 
thing you could to prevent the sale? A. No, that is not 
quite a correct statement. 

Q. In fact, didn’t you tell Mr. Houghland that your 
father insisted upon the sale and that you could do nothing 
to change his mind? A. My father had nothing to do 
with the matter. 

Q. Whether he did or not, isn’t that what you told Mr. 
Houghland? A. No; definitely not. 

Q. You are sure of that? A. Definitely. That would 
be fully inconsistent with my wire to Mr. Houghland. 

Q. Your wire didn’t correctly state the fact, did it? A. 
Yes. 

Q. Did it? I thought you agreed that you could not 
say whether the wire was true or false before lunch? A. 
I can say this way, Mr. Burling. As you know, I was 
in an unliquid position, and if you want to deal with 
someone, you don’t disclose your weak position. . 

Q. But the. wire says investors who intended 

1404 selling Spur stock? A. No. 

Q. Your wire says practically that, doesn’t it? 
A. Investors. It might have been better to say creditors. 

Q. What creditors are you talking about? A. I am 
talking about those people who lent me money. 

Q. Who were they? A. For instance, the Adler Bank. 
I owed money to the Adler Bank and the Nashville Bank. 
I owed money in Shreveport. 

Q. Did they insist you sell the Spur stock? A. No, they 
didn’t insist on selling the Spur stock. They told me to 
get into liquid position. 

There was no special sale in their mind. They wanted 
me to get out of unliquid position. I didn’t sell Spur 
but some other property. 
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Q. What did you sell! A. Some oil property. 

Q. As a matter of fact, the oil properties were in bank¬ 
ruptcy at this time, weren’t they! A. Oh, no. 

Q. No? A. No, no; you are mistaken. 

Q. Weren’t your oil properties consolidated in 

1405 Hurricane Oil Refinery? A. That was the refinery 
I had there. 

Q. That is where your oil lands and oil wells were, too? 
A. Oh, no. 

Q. Nothing went into Hurricane except the refineries; 
is that your testimony? A. If I remember, Hurricane 
was—I don’t know whether anything was consolidated 
into it. As far as I remember, only the Shreveport prop¬ 
erties went into it. 

Q. And the Nashville Bank loan wasn’t made until 1940, 
was it? A. I think there was a loan against the collateral 
of—you are speaking about Nashville? 

Q. You said that the Nashville Bank requested you to 
get in a liquid position in September, ’39. 

I asked you if it wasn’t true that you borrowed money 
from the Nashville Bank in ’40? A. That is possible; 
yes. 

I had borrowed money from the Adler Bank, and I 
think also in *39, because it has been years ago, and I 
think I already had borrowed $200,000 from the bank in 
Shreveport. 

Q. But you referred a moment ago to a Nashville bank. 
That was in error, you realize that? A. That is in error; 
yes. 

I was in unliquid position at that time. 

1406 Q. Didn’t you state to Houghland on the phone, 
shortly after September 18, 1939, that although you 

had some say in Overseas management, the real control 
and management was your father’s? A. I never made 
such statement. 

Q. You are sure of that? A. Definitely. 





Q. Didn’t you also state that your father had directed 
Frankenberg to sell the Spur stock? A. I never made 
such statement 

Q. You are sure of that? A. Definitely. 

Q. Didn’t you tell Mr. Houghland on the trans-Atlantic 
phone that you were trying to get your father to agree to 
give him an option on the stock for a short period? A. 
No; I never made such statement 

Q. Didn’t you agree— A. (Interposing) And by the 
way, Mr. Houghland had an option. He had a right of 
refusal since ’32 and ’33. 

Q. A right of first refusal, is that the same thing as 
an option? A. "What do you mean by option? 

Q. I don’t know. What do you mean? You used the 
word. A. You asked me about option. 

1407 Q. So I did. I am wrong. 

Don’t you know what an option is, Mr. von Opel? 
A. An option gives somebody some rights to exercise or 
not exercise. 

Q. At a fixed price? Isn’t there a difference between 
a right of first refusal and option? A. I think it is. • 

Q. Now, do you recall telling Mr. Worthington in the 
course of the New York interrogation, and I am reading 
from page 84, and I am now back to the same proposed 
sale of Spur stock in September of ’39: 

“As I recollect, it was Dr. Frankenberg who said: 
Wouldn’t it be wise to get into a better cash position and 
sell one of the properties, but we never pressed the mat¬ 
ter and nothing came out of it”? 

A. That is possible. I told you the Adler Bank had given 
me some' loans, and Dr. Frankenberg was advising me 
financially. 

• Q. So Dr. Frankenberg was pressing you to sell the 
Spur stock? A. You can’t say pressing. 

Q. But he was pressing you to sell the stock? A. No, 
not pressing. 
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Q. Well, he was insisting? A. He was only concerned 
with Spur, with my liquid or cash position, so to 

1408 say. 

Q. Didn’t you tell him that you agreed to give 
Houghland an option on the Spur stock at this time? A. 
That is possible. I can’t recollect the details. I think 
Mr. Houghland wanted an option. 

Q. How did you learn he wanted an option? A. He 
must have wired me. 

Q. How do you know he must have wired you? How do 
you know he didn’t telephone? A. Because usually I didn’t 
telephone. 

Q. Don’t you know, Mr. von Opel, that the long distance 
telephone records from your Palm Beach house in Florida 
show you made 105 long distance calls in the six-month 
period ending in May, 1941? 

Mr. Gallagher: Do I understand you mean trans-Atlantic 
calls? 

Mr. Burling: Long distance. 

Mr. Gallagher: There is a big difference. I wish you 
would clarify that as to which you are discussing. 

By Mr. Burling: 

Q. In the six-month period ending May, ’41, didn’t you 
make 12 trans-Atlantic phone calls? A. Trans-Atlantic 
phone calls? 

Q. Yes. A. I don’t recollect that. 

1409 Q. Didn’t you make calls to Wiesbaden, Buda¬ 
pest, Zurich, and London? A. That is entirely out 

of my mind, and I rather doubt that very much, because 
normally I don’t use the trans-Atlantic telephone because 
you could communicate much cheaper by wire or cable. 

Q. Did you have a cable from Mr. Houghland in which 
he asked for an option? A. About which time are you 
speaking now? 
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Q. September, ’39, sir. A. Well, in between you spoke 
about Palm Beach. 

Q. That was with reference to your habit of using the 
trans-Atlantic telephone. 

I am going back now to September, ’39. A. You want 
to know in which Mr. Houghland communicated with met 

Q. That is right. A. I don’t remember. 

Q. Are you certain he didn’t talk to you on the trans- 
Atlantic phone t A. I never said it was perfectly certain. 

Q. Are you nowt A. It is possible but I am sure I 
didn’t call him. 

Q. Mr. von Opel, it is unnecessary to waste so much 
time every day in discussion. 

1410 I have asked you: Don’t you remember that he 
called yout A. I told you I don’t remember. 

Q. Now, was it your intention to sell Spur stock? A. 
No. I considered it a very good property and I wanted 
to keep it. 

Q. Why did you send the wire to Mr. Houghland then, 
Defendant’s 105? A. Because if Mr. Houghland would 
have made a good offer, I might have sold Spur. 

Q. That does not invite an offer from Mr. Houghland 
to sell Spur? A. No. Mr. Houghland wanted to buy it, 
you see, and I indicated to him that I would be willing. 

Q. You think Mr. Houghland indicated to you before 
you sent the wire that he wanted to buy the stock; is that 
your testimony? A. I don’t recollect these details. I 
only— 

Q. (Interposing): That is not just a detail Isn’t it 
important whether you tried to sell the stock or Hough¬ 
land first tried to buy it? A. I think it started—I am not 
sure about the detail, but I think it started with Mr. 
Houghland expressing the wish to buy. 

Q. You think first Mr. Houghland expressed the 

1411 wish to buy and then you sent the wire to him; is 
that your testimony? A. I am not sure about this 


» 
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Q. Is it your best recollection that that is the way it 
was? I understand you are not sure. What is your best 
recollection? A. It is so long time ago and nothing came 
out of it, I really don’t remember it. 

Q. You have been interrogated about this time and 
time again? A. About the wires? 

Q. Yes. A. This one wire I was shown in ’46 in New 
York. 

Q. And you have tried to recall this transaction, have 
you not? A. I cannot recall. 

Q. You don’t know whether Mr. Houghland first com¬ 
municated with you or you sent a wire? You don’t know 
which was first? A. No, I don’t 

Q. And you have no opinion as to which is more likely? 
A. No, I could not tell you. 

Q. Now, in 1941, you saw Mr. Houghland again, did you 
not? A. In which part of the year? 

1412 Q. Did you at any time in the year 1941 see Mr. 

Houghland again? A. Oh, yes. He phoned me and 
wanted to see me in the beginning of the year. 

Q. Did you see him? A. Yes; I think he asked me. 

Q. Did you see him? A. To meet him in Savannah. I 
saw him several times in Savannah. 

Q. In ’41 you saw him several times? A. I think I saw 
him in Savannah, and I think I saw him in New York. 

Q. In ’41 in New York? A. That is what I recollect 
right now. 

Q. I show you Defendant’s Exhibit 106 and ask you if 
this is a copy of a letter you received from Mr. Hough¬ 
land? 

I wish to show it to your counsel first. 

By the way, do you see Mr. Houghland in the courtroom? 
A. Yes. 

Q. He is the gentleman sitting inside the rail on the 
right? A. Yes. 

Q. Will you look at Defendant’s 106 now and state 
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whether or not you received that shortly after 

1413 January 13, 1941. A. Yes. 

Mr. Burling: I offer it in evidence. 

(The document referred to was marked and received 
in evidence as Defendant’s Exhibit 106.) 

By Mr. Burling: 

Q. Look at Defendant’s 107 and state if that is not a 
letter in your handwriting in which you wrote to Mason 
Houghland? A. Yes. 

Mr. Burling: Thank you. 

I offer that in evidence. 

(The document referred to was marked and received 
in evidence as Defendant’s Exhibit 107.) 

By Mr. Burling: 

Q. Now, Mr. Houghland indicated to you that he wanted 
to see you and discuss a matter of business? A. Yes. 

Q. Will you state what the discussion was in the DeSoto 
Hotel in Savannah, Georgia? A. He was very much con¬ 
cerned about the general political situation, and he asked 
me what would happen to Spur in case of war would 
break out. 

Q. What did you say? A. And I told him, he need not 
to worry. These were my worries and not his. 

1414 Q. What else did you tell him? A. He started 
to dig into me, and he wanted to know a lot of per¬ 
sonal, about my personal affairs, and I got somewhat sus¬ 
picious about all these questions. 

Q. Will you state what the questions were, please? A. 
He wanted to know who was behind Overseas, and also 
things which were no concern of his. 


Q. Just go on and tell ns as fully as you can what 
Houghland said to you in Savannah in January, ’41? A. 
I can only give you general impressions. I was under the 
impression it was the questions he asked me were none 
of his business. 

Q. I didn’t ask you— A. (Interposing) Nothing to do 
with the operation of Spur. 

Q. I didn’t ask you your impression of his questions. I 
asked you to state them as fully as you can remember. A. 
I don’t recollect anything, any single word of it. 

Q. You have no recollection of any addition to what I 
have just asked you; is that correct? A. He started dig¬ 
ging into me, and he wanted to know where the stock¬ 
holders of Spur were, of Overseas were. 

Q. Did he ask you anything else? A. No; that was the 
main question, and I got suspicious about this insistence 
because I had been warned previously against Mr. 
1415 Houghland’s loyalty. I gave him some wrong ex¬ 
planations. 

Q. State what the wrong * explanations are. A. I told 
him that Overseas was owned by some South Americans. 

Q. And that was a lie, was it not? 

Mr. Ingoldsby: Just a second. I object to that charac¬ 
terization of the statement. 

The Court: Was it true or not, he asked him. I shall 
permit that. 

The Witness: It was what you call a bum steer. I 
wanted to find out because I had no business dealings 
whatsoever in South America, and I knew that if this 
name South America would have come out that Mr. Hough- 
land gave me away, and it came out through the FBI 
exactly a year later. 

By Mr. Burling: 

Q. In other words, will you agree Mr. Houghland was 
loyal to his country, rather than to you? 



Mr. Ingoldsby: I object to that. 

The Court: I think that is argumentative. 

Mr. Burling: It is withdrawn. 

By Mr. Burling: 

Q. Now, as a matter of fact, some 36,000 shares of 
Harvard Brewery belonging ultimately to Uebersee was 
put down in this Monte Franco Company, wasn’t 

1416 it? A. No; this is entirely incorrect, Mr. Burling. 

Those shares belonged to my wife, and they were 
when Adler—in Switzerland, when the people feared the 
Germans might enter Switzerland, Adler transferred a 
lot of their securities to their South American company. 

Q. You say it wasn’t Uebersee’s? It belonged to your 
wife? A. Yes. 

Q. How did she acquire them? A. I had given them 
to my wife. 

Q. When did you give them to your wife? A. I don’t 
remember the exact time. 

Q. Did you ever file a gift tax indicating you gave the 
South American securities to your wife? A. That was 
done in Switzerland, and these shares, Mr. Burling, 
weren’t kept in the name of some South American cor¬ 
poration, as you say, but were kept on my ’wife’s account 
with Bleichroeder in New York, and there they were in 
New York. 

If my wife had tried to hide something, she would not 
have left these shares right there for everybody to see. 

Q. Now, going back to your conversation in the DeSoto 
Hotel in Savannah, Georgia, with Mr. Houghland, you 
didn’t tell him at that time you were the beneficial owner 
of Uebersee and that you were a Liechtensteinean 

1417 national, and hence would be a neutral, did you? 
A. It is possible that he asked me about my citizen¬ 
ship. 

Q. But you didn’t say anything to him about, even if 
war between Germany and the United States would break 
out, you were the beneficial owner, and you would be a 
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neutral, did you? A. You are asking me two questions 
at once. Let me answer the first one first. 

It is possible that I told him that I was a Liechten- 
steinean citizen. 

Q. Of course, it is possible that you did, but did you? 
A. I don’t recollect that. 

Q. You have no recollection of having said that to him? 
A. It is absolutely possible I told him. 

Q. Of course, it is possible. It is possible you told him 
that you were a Chinaman, but what did you tell him? 
A. If he asked me, I think I have given him an answer. 

Q. Did he ask you? A. I don’t recollect whether he 
asked me. 

Q. Now, the second part of the question: You didn’t 
say to him that if war between Germany and the United 
States would break out the Uebersee shares would be 
neutral because you would be the beneficial owner, and 
you were a neutral? A. To be an absolutely correct 
1418 explanation, I don’t recollect whether we went into 
this matter. 

Q. You have no recollection that you did, do you? A. 
That would be in contrast to what I thought previously. 
I think I told him that some South Americans were inter¬ 
ested in it 

Q. Now, as a matter of fact, in ’39, Uebersee had in¬ 
vested about a half million dollars in Argentina, hadn’t 
it? A. No, sir; you are badly mistaken. 

Mr. Burling: I ask a concession that Defendant’s 108 
is a photostatic reproduction of a book of account of the 
plaintiff corporation. 

Mr. Gallagher: If you say so, Mr. Burling, we are 
satisfied. 

Mr. Burling: Thank you. 
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By Mr. Burling: 

Q. I show you a book which bears the title, the transla¬ 
tion of which appears as participations and securities. 

Do you recognize that volume? A. Not right now. 

Q. It is conceded by your counsel to be a photostatic 
reproduction of an account book of Uebersee Finanz-Kor- 
poration. The title of the book is Uebersee Finanz-Kor- 
poration, Limited, Liestal, and the English words, par¬ 
ticipation and securities. 

Now, I open this. 

1419 Mr. Ingoldsby: What are you attempting to prove 
by this book? 

Mr. Gallagher: With respect to our concession, let us 
have it straight so that I don’t put you on a wrong track. 

Dr. Kaufmann is in back. I don’t know if it is his book 
or personal, but we concede you got the book from us. 

Mr. Burling: Thank you. 

By Mr. Burling: 

Q. I am going to show you the page which refers to 
Argentinian participation, and open the book to that page 
and hand it to you and ask you to state the meaning of 
the entry which I have just shown you. A. Without seeing 
the connecting sheets, that is lined out or crossed out, 
as you see, so that doesn’t mean a thing. 

Q. It doesn’t mean anything? A. No. 

Q. What did it mean before it was crossed out? A. As 
far as I remember at this time, some Swiss banking group 
wanted to give me a loan or credit of about $300,000. 

Q. State what date? A. It wasn’t an investment of 
mine in Argentina. I hadn’t any money at the time. 

Q. Translate the words at the top of the page. A. It 
means participation, Argentina. 

1420 Q. What does the top word mean? A. Partici¬ 
pation. 
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Q. Would you explain what these entries mean, if you 
can read them? A. They are lined out, Mr. Burling. 

Q. I understand that. A. But without seeing the con¬ 
necting sheet— 

Q. (Interposing) You may look at the connecting sheet. 
Please do so. A. How can I from one sheet? 

You asked me about one sheet and you asked me yester¬ 
day about this income of 2.6 million dollars, and then I 
went into this matter what you gave this time, but you 
didn’t ask me on this. 

It was not in a book of Overseas but a question of tes¬ 
tifying about that it was my personal book. It wasn’t a 
book of income. 

Q. Do you mean that your counsel— A. (Interposing) 
Or division of assets. 

Q. Do you mean that your counsel delivered under a 
court order requiring him to produce books and records 
of the Uebersee Corporation, and they delivered to us an 
account book of yours personally; is that your testimony? 
A. No, Mr. Burling. 

You wanted the books of Overseas and now my 
1421 private accounts are sent. 

Mr. Burling: We didn’t ask for them. 

Mr. Gallagher: You just got them. That was the point. 

Mr. Burling: We were not told that until just now. 

Mr. Gallagher: We weren’t either. 

The Witness: I was checking the matter. I could not 
answer you. 

By Mr. Burling: 

Q. What is this entry? A. It shows I had been given a 
line of credit of $300,000 by a group of Swiss bankers, 
and I had a line of credit against which I had pledged the 
Spur stock as their collateral until the end of ’39. 

Q. What did you intend to do with the credit in Argen¬ 
tina? A. That has nothing to do with Argentina. 
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Q. I thought you got the line of credit in Argentina? 
A. Yes. 

Q. What did you intend to do with the credit in Ar¬ 
gentina? A. You misunderstood me. I went to a group of 
Swiss bankers which had gotten together and had given 
me a line of credit, and I told you I was rather unliquid 
at the time, and I needed money, and so they loaned me 
the money against several collaterals, and among these 
collaterals were Spur and Harvard shares. 

1422 Q. Will you explain what the credit in Argentina 
was to be used for? A. There was no credit in 

Argentina. 

Q. Where did Argentina come into the picture at all? 
Just explain it. A. I tried to explain to you. It was a 
Swiss banking group, and they have, some of these bank¬ 
ers had participation in Argentina, and I wanted credit, 
and they gave me a credit, an Argentine credit, or some¬ 
thing of this sort. 

It was a group of Swiss bankers and it had nothing to 
do with Argentina. It was a loan of $300,000 credit which 
I had for four or five months, and which was cancelled. 

Q. And that is why the line is drawn through the page? 
A. I could not tell you without checking on the relating 
sheets first. 

Q. Is it customary in Swiss business practice to record 
credit extended to you in inventory of participations and 
securities? A. I could not answer that, but I will gladly 
go into it and show you the corresponding sheets. 

Q. But you have at the moment no better explanation 
of what that entry is doing in the book? A. I am not a 
bookkeeper, Mr. Burling. I only can state you the prin¬ 
cipal facts. 

1423 Q. Now, on this occasion in the DeSoto Hotel in 
Savannah, in January, ’41, did you have any further 

conversation with Mr. Houghland? A. If you refresh 
my recollection. 


/ 


Q. Did you tell him — A. (Interposing) We talked for 
several hours. 

Q. Did you tell him that you were thinking of acquiring 
a yacht or sea-going boat? A. In ’41? Yes, I t h i n k I 
was interested in yachting. 

Q. The question wasn’t what you were interested in, 
but what you told Houghland. 

You did tell him something about a yacht, didn’t you? 
A. It is possible. 

Q. Didn’t you show him navigational charts of the At¬ 
lantic Seaboard of the United States? A. I think I in¬ 
tended to sail— 

Q. (Interposing) I didn’t ask you what you intended. 

I asked you: Didn’t you show charts to Houghland? 

Mr. Gallagher: I can’t see the relevancy. I think we 
are getting into irrelevant matters. 

Mr. Burling: It is not irrelevant if you permit me to 
go on for two more questions, and I will show you the 
relevancy. 

Mr. Gallagher: You could go on for half an hour and it 
is still irrelevant 

1424 Mr. Burling: I am coming to a relevant point 
almost immediately. 

The Witness: I was sailing at the time in Florida. 

By Mr. Burling: 

Q. I didn’t ask you what you were doing. You were in 
the DeSoto Hotel at the time I was talking about A. 
Yes? Pardon me, but you were asking me about naviga¬ 
tional charts. 

Q. I asked you if you didn’t show navigational charts 
to Houghland? A. It is possible. 

Q. Did you? A. I don’t recollect, sir. It wasn’t any¬ 
thing of any importance. 
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Q. Well, is it not a fact that Mr. Houghland stated to 
you in words or substance as follows: 

You ought to get rid of these charts; after all, Fritz, 
you are a German, and if we go to war with Germany and 
you are found in possession of these navigational charts, 
it might get you into trouble? A. I don’t recollect that, 
but it was possible that Mr. Houghland made the state¬ 
ment. 

Q. You have no recollection of that? A. No. 

1425 I kept those charts in New York in my apart¬ 
ment, and nobody ever objected to it. 

You could buy them everywhere for 25 cents all during 
the war. 

Q. Well, in any event, if Mr. Houghland did make that 
statement, you didn’t correct him and say: I am not a 
German; I am a Liechtensteinean national? A. Now, just 
a minute ago you asked me whether he asked me, whether 
Mr. Houghland, whether I was a Liechtensteinean citizen, 
and I said if he asked me, I answered him so. 

Now, all of a sudden, he asked me whether I am a 
German. That is contradictory, and certainly if he would 
make such a statement, I would have objected to it 

Q. But you have no recollection of objecting? A. 1 may 
have said— 

Q. (Interposing) Please will you answer the question 
and not make a speech. 

Yoti have no recollection of having told Mr. Houghland: 
You are wrong; I am not a German; I am a Liechten¬ 
steinean? A. If Mr. Houghland— 

Q. (Interposing) Will you answer the question? Do you 
have any recollection of having said to Houghland: You 
are wrong, Mason; I am not a German; I am a Liechten¬ 
stein? A. If I must— 

1426 Q. (Interposing) Do you have any recollection of 
that, sir? A. Pardon me. 

Q. Do you have any recollection of that? A. I only— 

Q. (Interposing) Do you have any recollection, and I 
do not want to know your hypothesis. 
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Do you have any recollection now in your mind? A. I 
don’t recollect that Mr. Houghland made such statement. 

Q. And so— A. (Interposing) If he made the state¬ 
ment— 

Q. (Interposing) Please stop. You are required to an¬ 
swer the question. 

You have no recollection presently in your mind that 
you made any such statement to Houghland, do you? A. 
No, I don’t remember. 

Q. Thank you. 

Is that meeting in the DeSoto Hotel not the last time 
you saw him until you saw him in this courtroom? A. 
No, I don’t think so. 

Q. Will you state where else you think you saw him? 
A If I am not mistaken, I saw him in New York after¬ 
wards. 

Q. What happened on that occasion? A I think 
1427 that was at the occasion of some directors meeting, 
if I am not mistaken. 

Q. Do you remember when that took place? A. I think 
it was then twice. I remember, anyhow, I remember an 
incident in New York which took place in the office of my 
accountants, Bayer & Clauson. 

Q. Will you state the incident, please? A. The Spur 
Corporation had filed a record with the Treasury, had to 
file a report with the Treasury stating the names and 
nationalities of the officers and directors of Spur Corpora¬ 
tion, and in this list of stockholders or, rather, officers and 
directors, one of the board members, a certain man by 
the name of Ulrick, who was an American citizen for 30 
or 40 years, they answered this question by saying, na¬ 
tionality unkonwn. 

Behind my iname, instead of saying, Liechtensteinean 
citizen, they answered, traveling on Liechtenstein passport, 
and furthermore, without being asked about it, they had 
added that I possessed huge, or considerable or big in¬ 
terests, in Germany, and that my family or parents and 
my sister was; living in Germany. 


i 
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About this report to the Treasury, I raised hell there 
in the office of Bayer & Clauson in the presence of Mr. 
Houghland, and told him how he would let go such a report 
by the Spur Corporation, and he begged my pardon. 

1428 He didn’t do it, he said, and it must have slipped 
through Mr. Ryan’s, who did it, and I didn’t believe 

that at this time because Mr. Ryan knew even less about 
me than Mr. Houghland. 

Q. And that was the last time you saw Mr. Houghland 
until now? A. It is possible that there was another meet¬ 
ing on account of bonus, or so to be paid some time later. 
I don’t remember exactly when this meeting took place 
about which we are speaking now, whether that was in the 
summer of ’40 or ’41. I think it was in ’41. 

Q. Now, coming to another topic, you recall that the 
Miami hearing board questioned you at great length 
about your trips into Germany, after you left Germany; 
is that right? A. Yes. 

Q. And you understood that they were trying to tell 
the degree of relationship that you had kept up with 
Germany; isn’t that right? A. Yes, and don’t overlook 
one thing, Mr. Burling. All my records and files have been 
taken, and I was unable to reconstruct— 

Q. (Interposing) The answer to my question is yes. 

If you want to make argument, you can ask your lawyer 
who is there to argue for you. Please don’t argue 

1429 with me. A. I am trying to be cooperative. 

Q. Specifically, isn’t it true that the hearing board 
asked you about trips which you made to Germany after 
proceedings against your father were settled? Isn’t that 
so? A. I don’t recollect it. 

Q. I will read to you from page 89 of the Miami record, 
referring to the settlement of proceedings, and weren’t 
you asked this question: 

“Question: I believe you said you came into Germany 
a couple of times after that? 
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“Answer: Yes; after the matter was settled. 

“Question: That was after 1938! 

“Answer: After thirty—it was settled in 1935. 

“Question: You mean you went on hunting trips! 

“Answer: I was, I think, hunting with my father. He 
had this estate, and he asked me to do away with some 
deer on it, and I shot about 15 or 20 deer from the estate.” 

j 

Now, do you recall that testimony! 

Mr. Gallagher: Which hearing is that! 

Mr. Burling: It is the Miami hearing. 

Mr. Gallagher p There was more than one. 

Mr. Burling: There is only one Miami hearing of which 
you or I have record. 

Mr. Gallagher,: There was also one in 1942, and one in 
the fall oif ’43, of which we have copies. In addi- 
1430 tion, there is one that is missing, and we don’t 
know what was asked or stated at that hearing. 

Mr. Burling:!May I state to the Court: We were re¬ 
quired by Judge Holtzoff to produce all the portions of 
the alien enemy hearing file that we intended to use in 
the trial, and we complied with that, and counsel have 
asked us in open court and privately, and we have repeat¬ 
edly told them we do not have any more files, and we can¬ 
not give them tjhose we do not have. They are in posses¬ 
sion of all the gearings. Of course, we have our Depart¬ 
ment of Justice! memorandum, but all the hearings we are 
in possession of have been furnished to counsel. 

Mr. Gallagher: I accept Mr. Barling’s word and it is 
not quibbling with him, but I wish to keep before the 
Court that there was a hearing held at which questions 
and answers were elicited that nobody knows what was 
stated or what jwas answered, and we want the record to 
reflect that. i 

i 

i 

i 

I 
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By Mr. Burling: 

Q. No, didn’t you go on, after referring to the shoot¬ 
ing of these deer, and state that you had made a trip to 
Kampen, and that you were visiting a lawyer there, a 
lawyer of mine, Mr. Gros? A. Yes. 

Q. That is Dr. Gros, who is sitting in the court- 

1431 room today? A. Yes, sir. 

Q. Were you visiting him in Kampen or was he 
visiting you? A. I think he was at the seaside. 

Q. I didn’t ask you about the seaside. I asked you were 
you visiting him or was he visiting you? A. I went there 
for a business discussion with him. 

Q. Please answer my question. I didn’t ask you why. I 
said: Was he visiting you or were you visiting him? A. 
I was visiting him, but he had no house there. He was 
living there and I went there and talked with him. 

Q. But you or your wife did have a house there? A. 
My wife had a cottage, a two-room cottage. 

Q. Where was Mr. Gros staying? A. He was staying 
five or seven miles or so from us, in Westland. 

Q. And you were staying with your wife, weren’t you? 
A. Yes; for several weeks. 

Q. So you were misleading the Miami board, were you 
not, in stating you went to visit Mr. Gros when you, in 
fact, were staying in the house rented by your wife? A. 
Mr. Burling, there I expressed my intention to go to 
Westland to meet Mr. Gros. 

Q But you omitted telling the hearing board that you 
were not visiting Mr. Gros but staying in the house 

1432 rented by your wife; isn’t that true? A. I thought 
that was of no importance, however. 

Q. You didn’t think the hearing board wanted to know, 
after you had left Germany, that vour wife was renting 
a house there? A. I thought it was brought out in the 
hearing that she was. 
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Mr. Gallagher:! I want to make a point in connection 
with the questions and answers elicited, Your Honor. We 
are well aware that these enemy alien hearings are ex 
parte and star chamber proceedings, and we don’t know 
how the word visit was defined. 

Mr. Burling: Perhaps so, but he should ask that on 
further redirect examination, or on argument to Your 
Honor. 

I should be permitted to bring out any additional facts 
that there are in the record of concealment and deceit on 
the part of this }witness concerning his trips to Germany 
in the proceeding. 

By Mr. Burling: 

Q. Now, going on, didn’t you tell the Miami board that 
the remaining time you were in Germany was in ’39 when 
you visited your father in Wiesbaden! A. I guess so, 
if that is in the record. 

Q. And the fact is that you were in Germany at least 
once in every year between ’33 and ’39, inclusive! 
1433 A. I told you before that. 

Q. Isn’t that the fact, sir! A. That is possible. 

Q. I didn’t ask you about possible. A. Now, I have to 
get my file. 

Mr. Gallagher: I am having difficulty following Mr. 
Barling’s questions myself, and I don’t want to annoy him, 
but this statement he is talking about, it is the settlement 
and the time his father had paid the fine. 

Mr. Burling: Is counsel making an objection! 

By Mr. Burling: 

Q. I am asking if it is not a fact in every year from 
’33 through ’39, inclusive, you were not in Germany at 
least once! A.! That is possible. 



Q. I didn’t ask you if it is possible. Don’t you know it 
to be a fact? A. If you want to know that, I will be 
pleased to tell you that now after. 

Q. Don’t you now know the facts? A. I now know the 
facts. : . f 

Q. Isn’t it a fact that you were in Germany every 
calendar year from ’33 to ’39, inclusive? A. I think I was. 
Q. Thank you. 

1434 Now, during the period from January 1st, ’33, 
to December 31st, ’39, you were frequently in Ger¬ 
many for fairly long periods of time, were you not? A. 
No/ 

Q. How many visits did you make to Kampen during 
this period? A. I don’t recollect that. : 

Q. Didn’t you make visits on at least four separate sum¬ 
mers, visits lasting between two and six weeks? A. No, 
I don’t think so. 

Q. What is your best recollection how many visits you 
made to Kampen and how many days you stayed there? 
A. I don’t have any record showing that and no possibil¬ 
ity of checking it, except going through this file of Over¬ 
seas. 

Q. Haven’t you done that? A. And out of this file I try 
to reconstruct, and I have done it very thoroughly where 
I have been from the time I left Germany until the time 
I arrived in the United States. 

Q. All right. If you have done this thoroughly, tell us 
what the facts are and figure out as closely as you can— 
A. (Interposing) Based upon these records, where I have 
been? 

Q. Tell us what the facts are, won’t you, please? 

1435 A. The facts are that all this time from my leaving 
Germany until the outbreak of the war, I was in 

Switzerland 35 per cent of the time. 

Q. Thirty-five per cent of the time? A. Yes. 

Q. What per cent of the time were you in Germany? 
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A. In Germany 9 per cent, somewhat less than 9 per cent, 
and in America 34 per cent. In foreign countries other than 
America and Switzerland, 13 per cent. 

Q. This is going from what period to what period? A. 
From the time I left Germany until the outbreak of the 
war. 

Q. That is, you talk about 1929, now; is that right? A. 
No;’41. 

Q. What is the beginning of that period? A. In the 
beginning of this period is December, ’29, when I left 
Germany. 

Q. And you go to December 7, 1941? A. Yes, sir. 

Q. Now, you added a two-year period in which you 
were residing in the United States, or in Antwerp. Have 
you figured out the percentage since October 5th, ’31? A. 
I would have to refigure that. 

Q. I want to know something else. I want to know what 
time you were here until the outbreak of war? A. 
1436 I didn’t figure it out. 

Q. Will you do so this evening, please? A. Well, 
I will try to do that. 

Q. You will agree it would be more than 10 per cent 
because the two years previously you were in America 
and Belgium? A. I will try to figure it out. 

Q. But you will agree it would be more than 10 per 
cent, won’t you? A. I have to figure it out. 

Mr. Gallagher: Could we ask: Wliat are you trying to 
establish with this last questioning? 

Mr. Burling: I will be glad to tell you. I am trying to 
show, to attack the witness’ credibility by showing that 
he made a determined effort before this hearing board to 
establish that he was very, very infrequently in Germany, 
and now it turns out he was in Germany a great deal. 

Mr. Gallagher: Even if it were true, which we deny, 
where is it material? What materiality does it have? 


937 


Mr. Burling: He lied to the enemy alien hearing board, 
and it attacks the witness’ credibility, in my opinion. 

The Court: I think you can raise that question after 
he has finished. 

Mr. Burling: I will go on then. 

By Mr. Burling: 

1437 Q. Now, coming to the , transaction which is 
covered on the chart by a box with a “X” painted 

over it, as I understand it, in 1934 you transferred the 
Uebersee shares to Frima; is that correct? A. Yes; 
about this time. 

Q. And then in ’36 a transaction involving the Union 
Bank of Switzerland took place; is that correct? . A. Yes, 
sir. 

Q. And is the following an accurate summary of what 
happened? 

One, it was agreed between Frima and the Union Bank 
that Frima was transferring to the Union Bank all but 
three shares of Uebersee; is that right? A. Yes. 

Q. Two, the Union Bank would purport to distribute 
the remaining Uebersee shares to the credit of clients, 
numbering more than ten; is that correct? A. I don’t 
remember this detail, but along this line; yes. 

Q. You don’t remember the detail? A. It was more than 
15 clients or so. 

Q. Who handled the transaction? A. Between Dr. 
Henggeler and the management Bank Gesellschaft. 

Q. Did Dr. Frankenberg give Dr. Henggeler in- 

1438 structions to do this? A. No; it was Dr. Heng- 
geler’s idea. 

Q. Did he consult you about it? A. Certainly. We 
talked it over. 

Q. But you don’t remember the nature of the contract 
with Swiss Union Bank. A. I am wondering about. the 
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one figure you mentioned. You said ten members, and I 
think there were fifteen shareholders. 

Q. All right. I said more than ten. A. Oh, pardon me. 
I understood ten. 

Q. And wasn’t it agreed between Frima and the Union 
Bank that the bank’s clients would give an option which 
ran first to the bank and then from the bank to Frima, 
so that Frima could buy back the shares at the purchase 
price? A. It was an escrow agreement; yes. 

Q. Is my statement correct or incorrect? A. Yes, I 
think it is correct. 

Q. Thank you. And fourth, it was agreed that the pur¬ 
chasers could require the bank and then Frima to buy back 
shares at that price, was it not? A. Yes; to the original 
selling price. 

Q. In other words, either of you could require the trans¬ 
fer back to Frima? A. Yes. 

Q. At the original selling price? A. Yes; including 
interest and charges. 

1439 Q. Well, as a matter of fact, the interest was fixed, 
was it not, so that the so-called purchasers were to 
be guaranteed a dividend of 6 per cent, irrespective of how 
the Uebersee shares were made out? A. That is correct, 
yes. I cannot— 

Q. Thank you. Thank you. I haven’t asked you another 
question. 

And it was further provided that there was to be a con¬ 
tractual obligation on the part of the so-called purchasers 
that they would either deliver proxies to the bank, which 
would then deliver them to Frima, or that the purchasers 
would agree to vote the shares in accordance with the Frima 
instructions? Isn’t that correct? A. I think that is correct. 

Q. And was it not further agreed that Frima would not 
withdraw the purchase price from the Swiss Union Bank, 
but would leave the purchase price in the bank as a guar¬ 
antee that it would be prepared to buy back the shares? A. 
I think that was done. 
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Q. And it was also provided, wasn’t it, that if Frima 
wished to withdraw the purchase price and substitute se¬ 
curities, that it must put up a margin of 40 per cent? A. 
Yes; that is a natural thing to do. 

Q. Thank you. Was it not also provided that the Swiss 
Union Bank would deposit the Uebersee shares with a 

1440 bank called Bank in Baden? A. I think that is part 
of the contract, yes. 

Q. And it was even provided, was it not, that Frima 
should pay the Bank in Baden the deposit fee for holding 
the Uebersee shares? A. Yes, I think that is in the con¬ 
tract. 

Q. Thank you. Now, will you not agree that it was a 
matter of no interest to the purported purchasers whether 
the real value of Uebersee went up or down, because they 
were guaranteed their purchase price back? A. They were 
safeguarded, yes. 

Q. They were safeguarded. And if the stock went up, 
it wouldn’t do them any good, because Frima had the right 
to get the shares back, at the original price? A. Certainly. 
I wanted to be in control. 

Q. And you remained in control, didn’t you? A. By the 
right of repurchase. 

Q. By the right to have Frima control the voting of all 
the shares? A. By those proxies, yes. 

Q. And will you not agree that this purported sale to 
these purported Swiss stock shareholders was a sham trans¬ 
action undertaken by you for the purpose of avoiding the 
United States personal holding company tax? 

Mr. Ingoldsby: I object to that, Your Honor. The 

1441 witness has testified as to what the facts are in the 
transaction. Whatever significance attaches to those 

facts, I believe attaches. 

The Court: I think that is,correct, Mr. Burling. 

Mr. Burling: I was asking him his purpose. 

The Court: You can ask him his purpose. 
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By Mr. Burling: 

Q. Isn’t it true that your purpose in going through this 
transaction was to void the American personal holding com¬ 
pany tax? A. No; that is not correctly stated, Mr. Burl¬ 
ing. Do you want to know the purpose? 

Q. No; I want to ask you another question. 

Did you not tell Mr. Gros that was exactly your purpose? 
A. He was, at this time, negotiating with the Nazi Govern¬ 
ment about this waiver; but even in the case he would 
not succeed, that my father was not in immediate danger 
with the Niessbrauch, for two reasons—the first reason I 
give you, that I controlled American subsidiaries, and our 
dividend policy, and that therefore Overseas would not 
receive any dividends. 

I further explained to Dr. Gros that some of the Ameri¬ 
can corporations were largely undercapitalized, particu¬ 
larly the Harvard Brewing Company, and that for this rea¬ 
son, for a number of years, even if my father would 
1442 be forced to establish a Niessbrauch, that nothing 
would come out of it. 

In addition to that, I wrote Dr. Gros that this American 
tax which came in, I think 1934 or 1935, was a real God 
send. It gave me an opportunity to set up this, to make this 
agreement with the Bank Gesselschaft, and it gave me an 
explanation towards the Nazis if they got suspicious about 
it. I then could say, “This, as you see, is made on account 
of tax purposes.” 

In reality it was a protection of my interest, because all 
through 1935, to the end of the year, I discussed this prob¬ 
lem with Dr. Gros; and even through 1936 and 1937, I was 
not sure whether the leading viewpoint of Dr. Gros would 
prevail. 

And even in 1938, after the Reichsbank had admitted that 
our waiver was legally unassailable, even then the Reichs- 
bank said, “But we are going to use political pressure.” 
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And I was concerned, and afraid of this political pres¬ 
sure, which was brought to bear upon my father, to the end 
of 1939,1 think it was—1938 or 1939, shortly before the out¬ 
break of the war—and therefore I was very much pleased 
with the fact that I could set up these Swiss stockholders, 
with the excuse towards the Nazis, in case they would put 
on new pressure. 

Q. While you were in Germany, in the years 1933 through 
1939, did you hear many people talking about the 

1443 Nazi Party members and SS members who were being- 
subjected to political pressure! A. In 1934, thou¬ 
sands of friends of the party and party members were shot. 

Q. Yes; that was the Roehm purge, was it not! A. And 
those things happened off and on at all times through the 
Nazi regime. 

Q. Let me see if I understand you correctly. Your testi¬ 
mony is that this transfer to the Swiss stockholders, under 
these arrangements, was for the purpose of making it look 
to the German Government as if neither you nor your father 
owned the Uebersee assets! A. No; my father had noth¬ 
ing to do with it. The Nazi Government knew it was myself, 
you see. And even the waiver was at this time— 

Q. We haven’t come to the waiver, and there wasn’t any 
waiver ever filed, was there? A. Definitely. 

Q. You say there was a waiver filed! A. Certainly. 

Q. Well, we will discuss that later. 

At any rate, is it your testimony that this transaction 
here, that is to say, that the shares sale was for the purpose 
from concealing from the Germans the fact that you still 
in fact owned the Uebersee Finanz-Korporation! A. 

1444 That was the main purpose. 

Q. I see. That was your main purpose! A. Yes. 

Q. Thank you. And you used— 

Mr. Ingoldsby: Pardon me, Your Honor. I think the wit¬ 
ness was being asked about his motives for doing this. He 
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said that was his main purpose. If he wants to state any 
other purposes, I think he has the right to do so, by way of 
explanation. 

The Court: You can ask him that later on. 

By Mr. Burling: 

Q. And you have explained to your lawyer this trans¬ 
action, in terms of concealing from the American Govern¬ 
ment the fact that you owned the Uebersee Financ-Korpora- 
tion? Is that right? A. No. That is not quite correct. I 
only mentioned the fact that Dr. Gros stated that I might 
do that. And I stated that, I think, in the middle of 1935. 

Q. Now, before the year 1942, did you ever file or cause 
to be filed personal holding company tax returns for Ueber¬ 
see, for the years 1936, *37, ’38, ’39, ’40, or ’41? A. As far 
as I remember, the law remained unchanged in 1936 and 
1937. 

Q. All right. Did you file returns for those years?— 
1445 prior to 1942? A. If I might explain to you— 

Q. No; just answer the question, please. 

Did you file returns for 1936 and 1937, prior to the year 
1942? A. I don’t remember what was filed. 

Q. And do you have any reason to believe that personal 
holding company tax returns were filed prior to the year 
1942? A. Yes; I think they were filed in the years 1933, 
1934. 

Q. No. You didn’t file a tax return for the year 1936, in 
the year 1933, did you? 

I am talking about tax returns for 1936 and 1937, now. 
A. I think they were filed. 

Q. When? A. In accordance with the law. 

Q. When? A. From time to time— 

Q. WTien? A. Shortly or afterwards, they were filed 
every year. 

Q. Don’t you know they were not filed until 1942? A. I 
think they were filed in 1936 and 1937. And the law then 
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was changed, if I understand it correctly, in the year 1938. 
Q. In 1941 and 1942, a law firm in which Mr. Isadore 
Kresel was a partner handled your tax matters, isn’t 

1446 that right? A. Yes. 

Q. And they were also counsel for Uebersee Fi~ 
nanz-Korporation, were they not? A. Yes. 

Q. What is the name of the lawyer who particularly 
handled Uebersee’s tax problems? A. I think it was Mr. 
Marin. 

You mean here on the American side? 

Q. Yes. A. I think it was Mr. William Marin, in Mr. 
Kresel’s office. 

Q. Mr. William Peyton Marin? A. I think so. 

Q. Will you look and see if this is not a letter signed by 
Mr. William Peyton Marin on behalf of Uebersee Financ- 
Korporation? Look at the.signature and see if you do not 
recognize it. A. I think that is Mr. Marin’s signature, 
isn’t it? 

Q. And will you look and see if that wasn’t written to the 
Treasury on behalf of you and Uebersee? A. Yes. 

Mr. Burling: I offer it in evidence, Your Honor. 

Mr. Gallagher: Just a moment, Mr. Burling. May I see 
it first. 

1447 Mr. Burling: Yes, certainly (handing the letter to 
counsel). 

By Mr. Burling: 

Q. Will you look at this letter and see if it indicates to 
you when the income tax returns for Uebersee Finanz- 
Korporation for the years 1936, ’37, ’38, ’39, 1940 and ’41 
were filed? A. You mean paragraph 2, Mr. Burling? 

Q. I mean paragraph 2. Would Mr. Marin’s letter in¬ 
dicate to you when the income tax returns for Uebersee 
were filed for those years? A. Yes. But I am sure there 
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were some filed previously to it. I think it was only a re¬ 
assessment. 

Q. Now will you look at paragraph 8, which has the 
following words— 

Well, prior to the numbered paragraphs, does it not 
read as follows— 

“Pursuant to a tentative closing arrangement made with 
Mr. Albert Schwartz, Internal Revenue Agent, I enclose 
herewith and am filing for the respective taxpayers therein 

named, the following: 

«••••••• 

“8. Personal holding company returns for the calendar 
years 1936 to 1941, inclusive (some in duplicate as re¬ 
quired by law) executed on behalf of TTebersee 
1448 Finanz-Korporation, A. G. by me as attorney in fact, 
together with affidavit of Dr. Hans Frankenberg set¬ 
ting forth the reasons for the late filing of each of said 
returns.” 

Does that suggest to you when the personal holding 
company tax returns were in fact filed? A. Yes, at this 
date. 

Q. And they were not filed previously, were they? A. 
There must have been some reports filed previously. They 
were filed every year. 

Q. Are you in possession of any copies of personal hold¬ 
ing company tax returns which were filed every year, as 
you state, during the period? A. I have to check that. 

Q. I request that you do so and inform me prior to 
the end of this trial. 

Mr. Gallagher: Mr. Burling, may I ask if this affidavit 
referred to in subparagraph H, by Hans Frankenberg, 
is in your file? 

Mr. Burling: I do not have it, sir. 

Mr. Gallagher: You do not have the stated reasons 
for the late filing? 


* 



945 


Mr. Burling: No, sir. 

Mr. Gallagher: Is it in the Treasury? Have you checked 
on that? 

1449 Mr. Burling: It may be. We have asked for the 
entire file. 

Mr. Gallagher: But, at the present time, this is all you 
have? 

Mr. Burling: Yes; and I call upon the plaintiff, if it is 
in possession of any documentary evidence, showing cur¬ 
rent filing of the personal holding company tax returns, 
to produce such documentary evidence, including file copies 
of earlier returns. 

Mr. Gallagher: Just a moment, Mr. Burling. I don’t 
understand your demand that we should be filing personal 
holding company tax returns now, while you have the 
property vested, do you? 

Mr. Burling: No. I am talking about returns for the 
years 1936 to 1941, inclusive. 

I assert that there is at least a prima facie case es¬ 
tablished to show that the tax returns were not filed until 
1942. And I request counsel for the plaintiff corporation 
to produce such returns, if they have returns indicating 
that they were currently filed. 

Mr. Gallagher: We will look for that. And, in connec¬ 
tion with my request to you, as to the Frankenberg affi¬ 
davit referred to in that letter filed with the Treasury, 
and which you say you cannot locate in the Treasury De¬ 
partment, I ask you at this time to state whether or 

1450 not the files of the Treasury Department reflect 
whether or not any fraud penalty was ever imposed 

here, or any delinquency penalty? 

Mr. Burling: I do not know the answer to that. 

The Court: Gentlemen, I am afraid we are going to have 
to move along here. We have taken a lot of time on this 
examination. We had better get to a dose. 

Mr. Burling: Yes, Your Honor. 
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By Mr. Burling: 

Q. Is it not also true that the purchase price which 
the purported purchasers paid was a total of $166,000? 
A. Yes; I think that was the amount. 

Q. And that was about 5 per cent of the book value of 
the shares? Isn’t that true? A. You are entirely mis¬ 
taken, Mr. Burling. 

Q. Hadn’t you put about $3,700,000 into Uebersee at 
this time? A. But you are entirely mistaken. 

Q. Fine. How much had you put into Uebersee at the 
time you made this sale agreement? A. At the time, 
don’t forget— 

Q. Just answer the question, please. A. I had a claim, 
what Frima or myself had put into Overseas, and these 
amounts you mentioned were credited, to me with Over¬ 
seas. 

Q. How much had you put into Overseas? A. 
1451 I think I was appearing as a creditor on the Over¬ 
seas books. 

Q. How much did you put into the Overseas stock? 
A. About 11.5 million Swiss francs; that was the adjusted 
value. First I think it was about fifty million francs, and 
we had to write off about three million on account of the 
loss on the gold. So I had to write down my claim to abut 
eleven and a half million. 

Q. At any rate, the true value of the Overseas stock 
was far in excess of $166,000? Isn’t that true? A. You 
are entirely mistaken. I think it was even lower than this 
value. You see, the value of the stock is only the difference 
in assets against its liability. 

Q. I see. Now, look at Exhibit 48-A again and I ad¬ 
dress your attention to the paragraph beginning in the 
middle of page 5 of the English translation. A. Page 5? 

Q. Page 5 of the translation. A. Yes. 

Q. It begins: “These plain facts, which can be proved 
at-any time”— 


It is toward the end. A. Yes. \ 4 

Q. I want to read yon these words, and ask you the ex¬ 
planation: 

1452 “These plain facts, which can be proved at any 
time, have become still more complicated by the 

fact that I shall probably have to reorganize the holding 
company. The reasons are as follows: 

“The revised American income tax law considers all 
companies whose majority is held by five persons or less 
are private holdings, Le. these companies are required 
to pay not the customary corporation taxes of 13-1/4 per 
cent, but the rates applying to private individuals, which 
are several times higher. That means practically that 
only such companies are recognized as holding companies 
which have eleven or more stockholders. 

“After extended consideration I have finally found a 
way to meet this requirement, namely by selling to out¬ 
siders all the stocks I own. To be able to do this I have 
to keep my credits with the holding company on a loan 
account and to obligate myself towards the prospective 
stockholders not to claim any interest until the stock¬ 
holders have been satisfied and sufficient reserves accu¬ 
mulated.” 

A. Yes, if I may say, that this claim is for this claim of 
eleven and a half million Swiss francs which I just men¬ 
tioned. 

Q. And in this letter you in effect tell Gros that 

1453 August 2,1935, is it not? A. Yes. 

Q. And in this letter you in effect tell Gros that 
this shares sale transaction is a way around the American 
personal holding company tax? A. Pardon me. You have 
to read it in the first part I tell him in the first part that 
even if a Niessbrauch has to be established under force, 
that even then no dividends will be paid, and then in ad¬ 
dition to the economic situation, I mention this tax situa¬ 
tion. v 


Q. That is to say, yon are here saying, “Even if it 
should become necessary to bring the Niessbrauch right 
into existence, it might still be dangerous; so you have to 
change the tax setup?” A. No. Mr. Burling. You mis¬ 
understood me. I indicate in this letter—and let me rather 
explain it this way: 

The first part of the letter deals with legal arguments, 
and I said: 

“Dr. Gros, I am more pessimistic than you are. I can¬ 
not share your optimism. We were hit too hard a year 
ago, but now conditions are a little smoother, and you 
might succeed. But still in my mind it is somewhat doubt¬ 
ful.” 

Q. What is somewhat doubtful? What is it you 
1454 are talking about? A. I was rather pessimistic 
whether Dr. Gros would finally succeed in having 
this waiver accepted. 

Q. At this time, at the time you wrote this letter? A. 
Yes; I was rather pessimistic, and I remained pessimis¬ 
tic, through all the time— 

Q. I am just talking about this letter. Let us address 
ourselves to that. At this time you wanted Gros to per¬ 
suade the German Government that there was no Niess¬ 
brauch? Is that right? A. Pardon me. It wasn’t up to me 
to tell him that. My father had given him the order to get 
rid of this Niessbrauch any way he wanted to. 

Q. Did you know that at the time you wrote this letter 
—August 2, 1935? A. Now, Mr. Burling, I now found 
out, last time you didn’t give me a chance to read this 
letter, and I now found out I had spoken to my father 
before, as stated in the beginning of the second from the 
last paragraph. 

Q. So that all of your testimony which went on about 
an hour about this letter a few days ago was wrong? Is 
that right? A. You didn’t let me read the letter. You 
just pinned me down on one sentence or paragraph. 
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Now, I see here, in the second from the last paragraph, 
I am speaking about complimentary— . / 

1455 Q. Where are you reading from? A. The sec¬ 
ond from the last paragraph of the letter—your dis¬ 
cussion in addition to the gift agreement. 

Q. Wait a minute. I will read you the second— A. 
The second from the last paragraph. 

Q. That is, ‘T thought I should explain to you”? A. 
No, that is not the one. The one further. The second last. 

Q. That is the second last, is it not? A. No; it must 
be—may I show you? 

Q. Please do. A. Yes, that is the one. They didn’t 
make a paragraph, here (indicating). 

Q. So now you testify that prior to having written— 

Mr. Gallagher: Excuse me, Mr. Burling. I would like 
to have His Honor have this exhibit in front of him while 
you are discussing it, as I think it will save time on the 
redirect. 

It is the letter of August 2, 1935, the last paragraph— 
Is that right, Mr. Burling? 

Mr. Burling: That is right. 

By Mr. Burling: 

Q. So now you testify, do you, that prior to August 
2, 1935, you had told your father about your conversation 
with Frankenberg in which you asked him to hold 

1456 the key as agent for Wilhelm von Opel, and that 
your father said he didn’t want that? A. Yes. 

Q. When did that conversation with your father take 
place? A. That must have taken place prior to this let¬ 
ter—I guess about two weeks prior to this letter. 

Q. And all the testimony taken the other day concern¬ 
ing this letter is incorrect? Is that right? A. Definitely, 
because you didn’t give me a chance to read the letter, 
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Mr. Burling. I am very sorry that that happened, but it 
was not my fault. 

Q. I think the record will show whether I have given 
you a chance to read the documents. 

Can you fix the time and the place where you now say 
you had this conversation with Wilhelm von Opel? A. 
It must have been in the weeks prior to this letter. 

Q. Well, fix the date as accurately as you can. A. I am 
unable to do that. 

Q. Where did the conversation take place? A. I think 
in Wiesbaden. And we had additional conversations, be¬ 
cause this first draft of the declaration I think wasn’t the 
final one we agreed upon. 

Q. Now, you understand, do you not, that if the usufruct 
in fact arose, as opposed to a claim to create a usu- 
1457 fruct, then it would be impossible to waive it with¬ 
out a license from the German Government? 

Mr. Boland: I object, Your Honor. I think that calls 
for a legal conclusion. This witness is not qualified for 
that. 

Mr. Burling: This witness has spent years on that, 
and I want to know what his state of mind is. 

The Court: What is the question? 

The Reporter (reading): “Question: Now, you under¬ 
stand, do you not, that if the usufruct in fact arose, as 
opposed to a claim to create a usufruct, then it would be 
impossible to waive it without a license from the German 
Government?” 

The Court: I don’t think we can take his opinion on it. 

Mr. Burling: I don’t want his opinion, if Your Honor 
please, as a legal opinion. I want it as bearing on what 
Mr. Gallagher intended to do on redirect. 

The Court: Let us get on to the redirect. I am afraid 
we are going rather far afield, anyway. 

Mr. Burling: If Your Honor please, perhaps to save 









By Mr. Burling: 


time, I could ask if counsel will concede that the answer to 
Interrogatory 7 is inaccurate, in that it states that the 
97 shares of Uebersee were, during the period of this 
Swiss Union Bank transaction, in the possession of the 
named clients of the bank, since it appears from 
1458 the testimony that they were in the possession of the 
Bank in Baden. 

And I further ask the concession that the ^answer to 
Interrogatory No. 8 was wrong, in so far as it recites that 
the names of the beneficial owners of the stock of plain¬ 
tiff corporation were as stated in the list of Swiss— 

Mr. Gallagher: That should be corrected. That No. 8 
obviously is in error. I concede that But I do not under¬ 
stand your request in connection with 7. 

Mr. Burling: I do not believe the testimony supports 
the answer, in so far as it recites that the shares were in 
the possession of the Bank Gesellschaft. It appears they 
were in the possession of the Bank in Baden, pursuant to 
the escrow agreement. 

Mr. Gallagher: If you want to correct it to physical 
possession, or constructive possession, or pursuant to the 
escrow agreement, we will gladly change it to that 

Mr. Burling: All right; thank you. 


Q. Now, by 1939 Uebersee had an investment in a planta¬ 
tion in Tanganyika, valued at about seventy thousand dol¬ 
lars! Isn’t that so? A. I acquired that with German 
marks in 1932. 

Q. It was an investment of Uebersee’s in 1939, wasn’t it? 
A. Yes. 

1459 Q. And it was carried at a Swiss franc value 
equal to about $70,000? Is that right? A. I don’t 
recollect the figure. Approximately I think it is correct. 
Q. And throughout the month of October, 1939, you 









were a German national, were yon not? A. At this time 
my application was pending for naturalization. 

Q. But you were a German national, nevertheless. 

Mr. Boland: Your Honor, may I ask counsel to clarify 
what he means by a “German national”? 

Mr. Burling: Citizen of Germany. 

Mr. Boland: But you are using them synonymously. 

Mr. Burling: I am using them as used in the Act of 1940. 

By Mr. Burling: 

Q. And is it not true that in 1940 you caused Uebersee 
to tell its agents in Tanganyika to report to the British 
Enemy Property Custodian that the Tanganyika planta¬ 
tion was Swiss owned? 

Mr. Gallagher: Which year is this, Mr. Burling? 

Mr. Burling: October, 1939. 

Mr. Gallagher: You stated 1940. 

Mr. Burling: Thank you. 

The Witness: I don’t remember that that is possible. 

By Mr. Burling: 

1460 Q. Do you remember that the plantation was 
seized by the custodian? A. I think a report had 
to be filed— 

Q. Do you remember that the plantation was seized by 
the custodian, after the war between Germany and England 
started? A. Yes, I remember that. 

Q. And didn’t you cause Uebersee to report to the cus¬ 
todian that the plantation was owned by Uebersee, and 
Uebersee was Swiss owned? A. Yes. 

Q. And was that true or false? A. It was at this time 
technically owned by the stockholders. And I personally, 
Mr. Burling, in 1940, as well as in the report you just 
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yesterday read into the record, my report to the Treasury, 

I mentioned that I personally was the owner of this plantar 
tion. 

Q. When did yon do this? A. In 1940 and 1942. 

Q. Did yon ever report that to the British? A. In 1940 
to the British, yes, in Gibraltar. 

Q. After yon had acquired your Liechtensteinean citizen¬ 
ship, but not before? Is that right? A. Yes. 

Q. In other words, yon know that before you 
1461 became a Liechtensteinean citizen, yon were the 
beneficial owner of the plantation in Tanganyika, 
and that was concealed from the British custodian? Isn’t 
that so? A. It wasn’t concealed from the British custodian. 

In fact, this plantation, since the time I bought them, they 
were called Opel Estates. Everybody in the colony knew 
they were my plantations. If I wanted to conceal some¬ 
thing, they certainly would not have been called “Opel 
Plantations”. That is a very rare name. 

Q. Now going back, Adler & Company, prior to 1931, 
had been the Opel family bankers in Zurich for many 
years, had it not? A. No, definitely not 

Q. At any rate, you dealt with— A. WTiich year? 

Q. 1931. A. 1931, no. : 1 

Q. At any rate, in 1931, in the spring— 

• 

Mr. Burling: And I think I can say, Your Honor, I am 
on my last topic. And I know Your Honor’s patience is 
wearing thin, but I will sit down in a few minutes. 

The Witness: As far as I know, I can only speak for 
myself and what I know of my father’s business. But to 
the best of my knowledge, no member of my family ever 
did any business with Adler & Company except 
myself. 


1462 By Mr. Burling: * 

% 

Q. I see. A. And I myself, the first business I 
did was in 1931. 
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Q. And in the spring of 1931 yon had business with 
Frankenberg, didn’t yon, Mr. von Opel? A* With the 
Adler Bank, yes. 

Q. With Frankenberg, didn’t yon? A. He represented 
the Adler Bank. 

Q. Well, that is the answer; thank yon. 

And Frankenberg was an old acquaintance of vonr fa¬ 
ther’s when yon first started doing business with him, 
wasn’t he? A. My father knew him since about after the 
first world war, and so did I. He was a casual acquaint¬ 
ance. But he was no business connection of my father’s. 

Q. Now, one of the reasons which particularly inter¬ 
ested you, in the spring of 1931, in purchasing Uebersee, 
was that Frankenberg agreed to become a member of the 
board of directors? Isn’t that so? A. You are now talk¬ 
ing about the spring of 1931, Mr. Burling? 

Q. Yes, sir. A. In the spring, 1931, Dr. Frankenberg 
wasn’t at all in the picture, because at this time I only had 
a right to acquire 60 per cent of the capital stock. 

Q. All right. A. You are mixing up those two 
1463 separate deals. 

Q. At any rate, one of the reasons which ulti¬ 
mately caused you to buy Uebersee was the fact that 
Frankenberg agreed to become a member of the board of 
directors, wasn’t it? A. I wouldn’t put it this way. 

Q. All right; you won’t; thank you. 

You did put it this way in an affidavit which you filed 
with the Treasury Department, didn’t you? I. will read 
you a sentence and see if you can recall it. 

Mr. Gallagher: What is that, Mr. Burling? 

Mr. Burling: The affidavit of August 26, 1941— 

“Another circumstance which enticed me to buy this 
corporation was that Dr. Hans Frankenberg, a partner in 
Adler & Company, agreed to become a member of its 
board of directors.” 
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The Witness: It was one of the reasons, yes—but not 
the single reason, Mr. Burling. 

By Mr. Burling: 

Q. And your father suggested to you that Frankenberg 
should become managing director of the holding com¬ 
pany! A. I asked my father— 

Q. Did he or did he not suggest it, sir! A. I asked 
him — 

Q. Did he or not suggest that Frankenberg be- 

1464 come managing director! A. I do not recollect, sir. 

Q. Didn’t you so state under oath! A. It is 
possible, yes, sir. 

Q. Didn’t you state—not that it was possible—that he 
did suggest this! A. Yes. 

Q. You did swear to that, didn’t you! A. Yes. 

Q. All right. And you had a conference with Franken¬ 
berg in which you asked him if he would be willing to 
serve as a member of the board, and managing director 
of the Uebersee Finanz-Korporation, A.G., did you not! 
A. Yes. 

Q. And he stated he would do so, did he not! A. Yes, 
and he did it. 

Q. And when you invested in the stock of Spur Distribut¬ 
ing Company, you frequently consulted with Dr. Franken¬ 
berg in his capacity as managing director of Uebersee, 
did you not! A. He always— 

Q. Did you not! A. Yes. 

Q. And in the fall of 1932, you discussed with Franken¬ 
berg your concern over the future gasoline supply 

1465 of Spur, did you not! A. Yes. 

Q. And when you went into the oil production 
field in 1933, you and Frankenberg jointly handled this, 
did you not! A. I mentioned the situation to him, and 
he advised it it would be a profitable investment. 

If I may add something, Mr. Burling, I think yester¬ 
day— 
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Q. Please don’t volunteer. I am trying to finish. . A. 
Pardon me. 

Q. Didn’t you say, in your gold case affidavit, as fol¬ 
lows?— 

“In these corporations Uebersee during 1933 invested 
an aggregate of $756,000. Dr. Frankenberg and I in¬ 
tended on behalf of Uebersee greatly to increase its in¬ 
vestments in these oil companies and would have increased 
them were it not for the impounding of the company’s 
gold in the United States in March, 1933, as hereinafter^ 
described.” 

You state that under oath, did you not? A. Yes, that 
is correct. 

Q. And you further swore, did you not, at folio 185— 

“It was by reason of these pending investments on 
behalf of Uebersee Finanz-Korporation, A. G., that Dr. 
Frankenberg and I caused the liquidation of bonds held 
for its account as above described.” 

1466 A. That is correct. 

Q. And in December, 1932, you had a discussion 
with Frankenberg, in Frankenberg’s capacity as manag¬ 
ing director of Uebersee, did you not? A. I had very 
many discussions. 

Q. With Frankenberg in his capacity as managing di¬ 
rector? A. Yes. 

Q. Thank you. And in February, 1933, Frankenberg told 
you what to do with respect to certain cash holdings— 
A. He advised me— 

Q. Didn’t you? A. On account of the bank holiday. 

Q. Didn’t he tell you— A. He advised me, yes, sir. 

Q. And you did purchase gold, didn’t you? A. Yes. 

Q. And the gold was stored with Ladenberg, Thalmann 
& Company, wasn’t it? A. Yes. 

Q. And that was suggested by Frankenberg, wasn’t it? 
A. Yes; I think Dr. Frankenberg was a former partner 
of Ladenberg & Thalmann, in Frankfort 

Q. Now, is your property blocked in Switzerland by the 



Swiss Compensation Office? A. The situation in 
1467 Switzerland, I have no property in Switzerland 
which is of any value to me right now. 

Q. But there is a blocking order against your property, 
is there not? 


Mr. Gallagher: Your Honor, I wish to enter an objec¬ 
tion to this line of inquiry of Mr. Burling, wherein he is 
asking what action the Swiss have taken. There is a long 
story behind it, and we are not in any position to give 
this court any information of this situation, until we have 
gotten further information from Switzerland. But at the 
moment we submit any action taken by the Swiss as to 
any personal assets is immaterial, as far as this proceed¬ 
ing is concerned. 

Mr. Burling: I think probably my friend’s position is 
right 

If you will agree you will not raise— 

Mr. Gallagher: No, I will not agree to that We are & 
checking that situation now, Mr. Burling, and I think yon 
are well aware of what we are checking. 

Mr. Burling: I will save any point I have, for recross, 
and will withdraw the question how, Your Honor. 

The Court: All right 

Mr. Burling: And I have only one further question— 


By Mr. Burling: 

Q. Is it now your assertion that Defendant Exhibit 49 
relates to your personal books? A. What is called 
1468 here “Consortium Q”—yes, pardon me. These are my 
personal books, Mr. Burling. 

Q. I see. A. And also— 

Q. Wait a minute. This is a book about which I ex¬ 
amined at considerable length, and you did not recognize 
it as your personal book. Is that correct? A. Pardon me. 
You asked me to explain if that is the income account of 
2.6 million in Overseas. 
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Q. I am talking about this book here, Defendant’s Ex¬ 
hibit 49. 

Mr. Gallagher: Just a minute, Mr. Burling. If I recollect 
correctly, you only showed him one page at that time, 
page 16— 

Mr. Burling: I think that is correct. 

Mr. Gallagher: And you prefaced the statement that it 
was a Uebersee book, and I think the record will show 
that to be correct. 

Mr. Burling: If Your Honor please, I can say I have 
no personal knowledge of Uebersee’s books. We were given 
this book as being a book which was a record or account 
of book of the plaintiff. I had no knowledge other than 
the fact— 

The Court: I think we are arguing here. What is it you 
want to find out about it? 

Mr. Burling: I now want to cross examine. I don’t be¬ 
lieve the witness. 

1469 The Court: What do you want to find out? 

By Mr. Burling: 

Q. Are there any other books and records you know 
we have been shown which are your personal account 
books and not the accounts books of Uebersee? A. I 
couldn’t make such a sweeping statement, Mr. Burling. I 
only know you asked me to clear up what this page 16 
meant, and that is what I did. And you did not only get 
the books from Overseas, Mr. Burling; you also got the 
books of Frima, and this is a Frima book. 

The Court (to the witness): Just answer his questions. 

Mr. Burling: I would like either for the witness or his 
counsel to give us a statement as to what books they were 
in error on when they gave us the books. They told us 
they were giving us the books of Uebersee. 

Mr. Gallagher: I can make a statement, Your Honor. 

The Court: Don’t make a statement. Bring it out on 
redirect. 
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Mr. Gallagher: All right, sir. 

As to redirect, Your Honor, I think we could more 
rapidly dispose of Mr. von Opel in the morning, if Your 
Honor please, if Your Honor would be disposed to adjourn 
a little earlier than indicated. 

The Court: That will be all right 

Mr. Gallagher: And, if Your Honor please, I 

1470 would like to get rid of this one point as to which 
Mr. Burling made quite a bit of, the fact that in 

response to the interrogatories 27 and 28, which were: 

“27. Describe the nature of plaintiff’s interest in baux¬ 
ite mines in Hungary at all times from October 5, 1931, 
to June, 1942.” 

And the next one, Your Honor, Interrogatory 28— 

“State the nature of plaintiff’s interest in any corpora¬ 
tion holding or holding bauxite mines in Hungary, or 
bauxite mining rights in Hungary, at all times from 
October 5, 1931, to June, 1942.” 

And then he said the plaintiff has answered in this 
fashion—the answer to 27: 

“The plaintiff had no interest in bauxite mines or 
bauxite mining rights in Hungary at any time.” 

And the answer to 28: 

“The plaintiff had no interest in any corporation hold¬ 
ing or owning bauxite mines or mining rights in Hungary 
from October 8, 1931, to June, 1942.” 

Now, he failed to read, which I want to read, the follow¬ 
ing interrogatory, so that Your Honor is cleared up on 
it—the next interrogatory being, their next interrogatory, 
number 29: 

“Describe in all detail all actions taken by plaintiff or 
by any agents of plaintiff, including Fritz von 

1471 Opel, concerning the mining of bauxite in Hungary 
at all times from October 5,1931, to June, 1942.” 
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We responded as follows—and at the time it was pre¬ 
pared, we thought the stock had merely been hypothecated 
to Mr. von Opel; but for the purposes of this inquiry it 
made no difference whether he owned it, or the plaintiff. 
However, here is our answer: 

“Answered as to plaintiff in responses to interrogatories 
27 and 28,”—in which it was stated that plaintiff had no 
interest— 

“However, Fritz von Opel organized the Transdanubia 
Bauxite, A.G.”— 

Mr. Burling: You are reading that unintelligently, Mr. 
Gallagher— 

“Answered as to plaintiff in responses to interrogatories 
27 and 28. However, Fritz von Opel organized the Trans¬ 
danubia Bauxite, A. G., having a capital of 300,000 pengos 
party paid in. This corporation owned bauxite mining 
rights in Hungary.” 

Mr. Gallagher: All right, Mr. Burling. 

The Court: Now, you gentlemen have been arguing this 
case all the way through, for beginning to end, and I have 
gone along with it, because I don’t want to control the 
way you gentlemen run your case. But so many of the 
questions are argumentative, and there have been 
1472 so many of these little sallies. 

I am going to give you plenty of time to argue 
it. Those things don’t make any impression on me, until 
the case comes to an end. I have been trying cases as a 
lawyer for 25 years, and as a Judge for ten years. I don’t 
draw any conclusion until I hear the argument at the 
end. I think if you will just keep to the questions, and 
have the argument at the end, we will save a lot of time. 

I don’t want to interrupt either one of you, because I 
know you have a complicated case and a good many ques¬ 
tions. But I promise to give you a full argument on it, 
on both sides. 

(To Mr. Gallagher): You want to stop here? 


Mr. Gallagher: Yes, Your Honor. I think it would be 
more expeditions if we did. 

The ourt: All right, until 10 o’clock. 

(Accordingly, at 3:55 p.m. the trial was adjourned until 
10 o’clock tomorrow morning, Wednesday, December 22, 
1948.) 

# • • • • 

1475 Fritz von Opel, returned to the stand and was ex¬ 
amined and testified further as follows: 

Redirect Examination 

By Mr. Gallagher: 

Q. Mr. von Opel, during the close of yesterday after¬ 
noon’s session you were answering Mr. Burling and you 
gave him a breakdown of the time you had spent between 
1929 and 1931. And as I recollect that breakdown in general 
it was to the effect that approximately 35 per cent of your 
time during that period had been spent in the United States, 
35 per cent in Switzerland, 9 per cent in Germany, and the 
remainder of the time in other countries. 

At that time Mr. Burling asked you to prepare a break¬ 
down from October, 1931, until the end of 1941. Have you 
prepared such a breakdown! A. Yes. 

Q. Would you now state for the record what that 

1476 breakdown reflects as to where you spent your -time 
from October, 1931, until the end of 1941? A. From 

October 5— 

Q. From October 5, 1931, would you read that break¬ 
down? A. I spent in Switzerland 41 per cent of my time; 
in the United States, 30 per cent; in various countries, 14.5 
per cent; in Germany, 10.1 per cent; and interned and un¬ 
accountable, 4.4 per cent 

Q. All right. Now, Mr. von Opel, in connection with that 
breakdown, did you also prepare a statement which would 
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reflect the reasons for each of your trips to Germany during 
the years 1931 to 1941?—the 10 per cent figure you were 
speaking of? A. Yes, I did. 

Q. Would you state for the record the purposes of each 
of the visits during that period of time, year by year, com¬ 
mencing with 1932? A. In 1931, I saw my father shortly 
after my return from the United States, and I saw also an 
architect in Berlin. 

Q. All right—1932. A. Yes. 

Mr. Burling: Excuse me. The witness said 1931. 

Mr. Gallagher: Yes, and now I am asking about 1932. 

The Witness: In 1932 I paid a visit to my sister. I saw 
this architect again. And I was in Berlin trying to 

1477 release about a hundred thousand blocked marks I 
had there, for which I bought this Tanganyika farm. 

By Mr. Gallagher: 

Q. All right; now 1933. A. In 1933 I was there to pur¬ 
chase furniture from an interior decorator, in Berlin. 

Q. Yes. A. In 1934, the foreign funds control proceed¬ 
ings against my father began, and I had of course several 
conferences in these matters. 

Q. How much time did you spend in Germany during 1934 
in connection with those proceedings? A. I should say 
altogether I think twice, each four weeks. 

Q. For a total of about eight weeks, in 1934? A. Yes. 

Q. In connection with the proceedings? A. Yes. 

Q. All right What about 1935? A. In 1935 these pro¬ 
ceedings were still going on; and in so far as I had to trans¬ 
fer a number of marks out of Germany again. 

Q. Was that in connection with the Niessbrauch? A. No. 
I had made a payment to the Reichsbank of 850,000 marks. 
But I immediately sold these marks to British and 

1478 other exporters; and so with a slight loss I got im¬ 
mediately rid of this marks obligation. 


^63 

Q. All right; and in 1936? A. And, pardon me, in 1935, 
of course, I had several discussions with my father in re¬ 
spect to this Niessbrauch, his renunciation of the Niess- 
brauch. 

Q. The renunciation of the Niessbrauch. Now, in 1936? 
A. In 1936 the criminal proceedings' against Mr. T)eku 
started. 

Mr. Burling: Will you fix which Mr. Deku, please? 

Mr. Gallagher: This was Mr. Erich Deku, the brother of 
the Mr. Deku who testified. 

The Witness: And I had personally conducted, so to say, 
the investigation. I wanted to protect my father. My father 
was about to lose his entire fortune, and I was the main 
witness in the proceedings. 

By Mr. Gallagher: 1 

Q. How much time did you spent in Germany in 1936 in 
that connection? A. I think I spent there one week, three 
weeks, two weeks, and four weeks. 

Q. That is ten weeks in Germany in connection with the 
Deku trial? A. Yes. 

Q. All right; now 1937. A. And also in 19361 had 
1479 to pay, as you remember, income taxes for the sale 
of the Opel shares in America. And for tax purposes 
I had to show what the value of these shares was in Ger¬ 
many. 

Q. That is right A. And, due to American regulations, 
I had to go back to 1912, or even prior to this date, and I 
had to spend many weeks to find these old records in vari¬ 
ous offices and government places. 

Q. All right. Now, 1937? A. In 1937, I was witness in 
a lawsuit against my father. He had acquired a forest, and 
some twisters, some small hurricane, had blown down part 
of the forest, and a lawsuit was involved, and I was a wit¬ 
ness in this lawsuit. 

Q. And how long were you in Germany in that connection 
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in 1937? A. And I also was interested in the bankruptcy 
proceedings of the Union Bank, because according to the 
court records, about six million marks had disappeared, 
and according to my own investigation about four to four 
and a half million marks; and I was busy to find out where 
this money had gone. 

Then in 1938, both of these lawsuits— 

Q. How much time did you spend in 1937 in connection 
with both of those matters you have just mentioned? 

1480 A. I think I was there twice, two weeks each, or three 
weeks each. 

Q. So it was four to six weeks in connection with those 
proceedings? A. I would say four to five weeks. 

Q. All right Now, in 1938? A. In 1938 both of these 
lawsuits, the forest lawsuit, as well as this bankruptcy 
proceeding, were still going on. And I also spent eight or 
ten days on the estate of my father. 

Q. All right. Now, 1939? A. In 1939 I had a compound 
fracture, and my Swiss doctors had advised me to see some 
specialist in Germany, and go to a cool climate. And I spent 
two weeks and four weeks in Germany. 

Q. So that it was six weeks altogether in 1939? A. Yes. 

Q. And in 1940? A. That was after the outbreak of the 
war, and I wasn’t there. 

Q. And in 1940 is when you came to the United States 
and have remained ever since? A. Yes. 

Q. All right; thank you. 

Now, Mr. von Opel, you stated earlier in your testimony 
that when you left Germany in 1929 you gave notice 

1481 to the authorities in that connection. Is that correct? 
A. Yes, I did. 

Mr. Gallagher: I will ask to have this marked. 

(The document referred to was marked for identification 
as Plaintiff’s Exhibit 83.) 
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By Mr. Gallagher: 

Q. I will ask if you can identify Plaintiffs Exhibit 83 f 
A. Yes; it is registration of departure, a copy of it 

Mr. Gallagher: I now offer this Plaintiff’s Exhibit 83, 
Your Honor. 

Mr. Burling: No objection. 

(The document previously marked for identification 
Plaintiff’s Exhibit 83 was received in evidence.) 

By Mr. Gallagher: 

Q. Now, Mr. von Opel, Mr. Burling wanted to know who 
was going to testify under oath about “Consortium 0”. A. 
I can do that. 

Q. All right, and I have several questions I want to ask 
you about it. At the time he was talking about Consortium 
0, he prefaced his remarks, on page 968 of the transcript, 
with discussing Uebersee and its books, and then showed 
you Defendant’s Exhibit 49, a photostat of page 16 of a 
book. 

I will ask you now to look at this book which I will hand 
you. 

1482 Mr. Gallagher: And I would like this to be marked 
first, please. 

(The book referred to was accordingly marked for iden¬ 
tification as Plaintiff’s Exhibit 84.) 

By Mr. Gallagher: 

Q. Plaintiff’s Exhibit 84, and first I will ask you what 
this book is. A. This is my private account book. 

Mr. Burling: If Your Honor please, I move to strike that, 
on the grounds that plaintiffs are estopped to make this 
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point. I believe it will not be denied that more than a year 
ago Mr. Richard Connor, then in charge of this case for 
the plaintiffs, and Mr. Gallagher’s partner, handed the book 
to Mr. Banm and Mr. Laufer— 

Mr. Gallagher: All books, wasn’t it? 

Mr. Burling: —asserting that it was a book of account 
of Uebersee. We have continued to believe that, up until 
this moment. 

Furthermore, this witness himself first identified the rec¬ 
ord. 

But my primary point is that we were told by plaintiff’s 
counsel that this was a record of Uebersee. 

Furthermore, the document which we have asked for and 
have not been given—and I am sure it is because it 
1483 is lost, and I don’t mean it has been secreted by 
counsel—recites that Dr. Frankenberg has removed . 
the following books of Uebersee, not of von Opel, but of 
Uebersee, to be taken to America. And one of the books of 
account referred to in that letter is this book which is before 
the witness. 

Mr. Gallagher: Your Honor, I can explain that whole 
situation. It is very simple. 

The Court: I understand you take the position that it is 
a mistake? 

Mr. Gallagher: That it is a mistake, and it will show 
from other page^ of the book that it is not a Uebersee 
book. 

The Court: You needn’t argue, if you say it is a mis¬ 
take. 

Mr. Gallagher: It is a mistake. 

The Court: And I will overrule the objection on the ques¬ 
tion of estoppel—and, of course, I will permit you to argue 
the point. 

By Mr. Gallagher: 

Q. Page 16 of the original of this page photostated by 
the defense and which is their Exhibit 49—and at that time. 
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as you will recollect, Mr. Burling was asking you whether 
or not this figure did not reflect 80 per cent of income, in 
the amount of two million point six. Will you state what 
those two pages do reflect? A. That has nothing to 
1484 do with income whatsoever. It is a mere summary of 
all transactions in the United States. 


Mr. Burling: I move to strike that answer, on the ground 
it is not responsive. The question was, what do the pages 
reflect, and the witness has not stated what the pages re¬ 
flect, but what they don’t reflect 


By Mr. Gallagher: 


Q. What does it reflect? A. It is a summary of all 
transactions in the United States. 

Q. And if I understand you correctly, it merely shows all 
the transactions? A. Yes, just a summary; and the figure, 
as such, is meaningless. 


Mr. Gallagher: I would like to show you this, Your Honor, 
and then turn to another page. This is just tradings, and 
the figure here is not a total of anything, but the amounts 
of tradings, a meaningless figure, as far as that is con¬ 
cerned. 


By Mr. Gallagher: 

Q. I now show you Plaintiff’s Exhibit 85 and ask you 
what this book is. A. That is a similar book of my own 
accounts in Swiss francs. 

Q. And I direct your attention to page 31 of this book 
and ask you what the figures on that page reflect 
1485 A. These are transactions in S^iss francs, similar 
to the dollar transactions in the other book. 

Q. This is the same transactions reflected now in francs? 
A. Not the same transactions—transactions in Swiss francs, 
whereas this book— 
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Q. Is in dollars? A. Is in dollars. 

Q. I see. I now direct yon— 

Mr. Gallagher: And first of all, Your Honor, just so you 
can follow my questions (indicating), these two pages here 
reflect the transactions in Swiss francs. 

Mr. Burling: May I ask, Mr. Gallagher— 

Mr. Gallagher: Why don’t you come up here, Mr. Burling, 
and follow us? 

Mr. Burling: May I ask if you have had the witness iden¬ 
tify this book? 

Mr. Gallagher: Yes, that it reflected transactions in 
Swiss francs, whereas that reflected them in dollars. 

By Mr. Gallagher: 

Q. I now direct your attention to page 16 of this same 
exhibit, Plaintiff’s Exhibit 85, and ask you what those re¬ 
flect. A. They show the relationship of my personal ac¬ 
count to Overseas Finance Corporation. They show 
1486 whether Overseas Finance Corporation was crediting 
me or debiting me. 

Q. It shows how you stand in Uebersee? A. In relation 
to Overseas. 

Q. I see. And is it correct to say that this page 31 in 
Plaintiff’s Exhibit 84 is a recompilation of all the trans¬ 
actions shown throughout this book? A. Yes, it is correct 
And all those transactions are reflected in the balance sheet 
of Overseas. 

Mr. Gallagher: (Indicating to the Court): This shows 
the transactions on these other pages, they are compiled on 
that page. 

The Witness: May I add here that these transactions 
appear in the Overseas books in the first year, 1932, under 
the name of Fritz von Opel; in the next year, under the 
name of Consortium 0; and in the years thereafter as Frima 
Verwaltungsanstalt 
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By Mr. Gallagher: 

Q. All right. Just a moment You are getting a little 
ahead of me. 

I now show you Plaintiffs Exhibit 86. 

Mr. Burling: I object, unless this witness testifies as a 
matter of his personal knowledge he knows that is a book of 
Uebersee. 

Mr. Gallagher: This is one of the books produced in re¬ 
sponse to your motion. 

1487 The Court: Ask him the question. 

By Mr. Gallagher: 

Q. Mr. von Opel, I show you Plaintiffs Exhibit 86. Can 
you state what this book is? A. That is a book of Over¬ 
seas. 

Mr. Burling: I object, if Your Honor please, on the 
ground that the witness testified he was not familiar with 
the books. He has no personal knowledge whether that is 
a book of Overseas or whether it is a book I wrote last 
night. He doesn’t know anything about it, of his own per¬ 
sonal knowledge. 

The Court: Find out whether he has personal knowledge 
of it 

By Mr. Gallagher: 

Q. Mr. von Opel, of your own personal knowledge do you 
know if this is an Uebersee book? A. Mr. Burling asked 
me to study the matter. So I reconstructed— 

Mr. Burling: I object Your Honor. What this man is 
doing now is stating that some books the lawyers for Over¬ 
seas tell him are Overseas books, are Overseas books, and 
he is so identifying them. He never saw the books until 
they were in Mr. Gallagher’s office. 
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Mr. Gallagher: That is not correct, Your Honor. We 
didn’t tell him they were Overseas books. 

1488 The Court: Don’t specify. Just ask him the ques¬ 
tion and if he knows it, and how he found out. 

By Mr. Gallagher: 

Q. Do you know these are the Uebersee Finanz-Korpo- 
ration books! A. They must be the corporation books. 
They were sent over from Switzerland. 

Mr. Burling: I object to that, Your Honor. He has no 
knowledge. 

The Court: I agree with that 

(To the witness): Don’t testify, unless you know it of 
your own knowledge, by having seen it, or some other cir¬ 
cumstance, other than a deduction. 

By Mr. Gallagher: 

Q. Mr. von Opel, can you tell, by looking at pages 70, 71, 
and 72 of this Plaintiff’s Exhibit 86 that these are your 
transactions in Uebersee and reflect what you did in Ueber¬ 
see? A. I remember it because it is shown in the balance 
sheet of Uebersee. I have not seen the books, but I have 
seen the balance sheets of Uebersee, and the same figures 
are reflected in Overseas’ balance sheets. 

Q. The balance sheets, which we will come to, will reflect 
these figures in the books, and you are familiar with the 
balance sheets? A. Yes. 

1489 Mr. Burling: I move to strike the answer, Your 
Honor, because obviously the witness has not looked 

at the figures in detail while testifying. He has said he 
hasn’t seen the books, and the fact that certain figures may 
appear in balance sheets which are not in evidence, and 
also appear here, doesn’t identify them as books of the 
plaintiff corporation. 


971 


Mr. Gallagher: This is the first time they have raised 
the contention in all these weeks that this is not an Over¬ 
seas book. 

The Court: I think there have been a good many items 
of evidence that might have been objected to, that have not 
been objected to up to now; but I have to rule on the 
objections when they are made. And if he doesn’t know of 
his own knowledge that this is an Uebersee book, and you 
want to introduce it as such, I am afraid I will have to 
get you to identify it from some other source. 

The fact that he has transactions in there, doesn’t nega¬ 
tive the possibility that it might be John Jones’ book. We 
have to have those identifications in court, unless you stipu¬ 
late on them. 

Mr. Burling: May I say, Your Honor, I refuse to stipu¬ 
late, because as late as yesterday afternoon, we were 
arguing about whether the books were Fritz von Opel’s 
books or Uebersee’s books, and I certainly don’t know. 

The Court: All right. 

1490 By Mr. Gallagher: 

Q. Mr. von Opel, let me ask you this: It has been 
testified proviously in the proceedings, has it not, that you 
were Frima! A. Yes. 

Q. And that Frima owned the stock of Uebersee! A. 
Yes. 

Q. And on page 72 of this book appears the heading 
“Frima”, does it not! A. Yes. 

Mr. Burling: I object to Mr. Gallagher’s showing an 
unidentified book of account to the witness and question¬ 
ing him about it. 

Mr. Gallagher: I am trying to identify it indirectly, 
Your Honor. 

The Court: That is the trouble. We have to authenti¬ 
cate the book by someone who knows something about it. 
That is the objection. 




972 


Mr. Burling: If Your Honor please, I would like to 
state for the record that I am not merely disputatious, 
but I feel very strongly that in a four million dollar law¬ 
suit the plaintiff corporation, if it wanted to make argu¬ 
ments on this book, should have brought the bookkeeper 
from Switzerland. 

Mr. Gallagher: Your Honor, I might say at this point 
that they have all this man’s assets here in this 
1491 country. How are we going to get the money to 
bring people here? 

The Court: I cannot take a position as to what you 
ought to do, or not. All I can do is rule on your objections. 

By Mr. Gallagher: 

Q. Mr. von Opel, have you ever seen any of the Ueber- 
see books when you were in Switzerland? A. No; only 
the balance sheets. 

Q. You haven’t seen the books. You state that you have 
seen the balance sheets of Uebersee? A. Yes, I have. 

Q. I show you Plaintiff’s Exhibit No. 87, and I will ask 
you if you can state what that is. A. That is a balance 
sheet for the year 1932. 

Q. A balance sheet of whom? A. Of Overseas. 

Q. I direct your attention to the first page thereof— 

Mr. Burling: May I see it, please? 

Mr. Gallagher: We have just this sheet. If you will 
come over here, Mr. Burling, and follow me while I am 
asking it. 

By Mr. Gallagher: 

Q. I direct your attention to the first page there, under 
“4”, and will you state what that reads? A. Under “cur¬ 
rent accounts”, it shows that Fritz von Opel owes to 
Overseas an amount of 525,395.50 Swiss francs. 
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1492 Q. And what was the nature of that debt of yours 
to IJebersee at that time? A. I don’t recollect that. 

Q. All right. 

Mr. Gallagher: I now offer this in evidence. 

Mr. Burling: No objection. 

The Court: It is received. 

(The document referred to was received in evidence as 
Plaintiff’s Exhibit 87.) 

The Witness: I presume it has to do with the payment 
of capital into Overseas. 

By Mr. Gallagher: 

Q. And I will now show you Plaintiff’s Exhibit 88 and 
ask you if you can identify that exhibit. A. That is the 
balance sheet of the next year, of the year 1933. 

Q. And I direct your attention to number 4, and will 
you state what that reads? A. There, under “current 
account”, it shows that Consortium 0 owes to Overseas 
an amount of 538,790.55 Swiss francs. 

Q. Now, directing your attention back to Plaintiff’s Ex¬ 
hibit 87 in this connection, is this the same amount under 
Consortium 0, with the addition of some 13,000 Swiss 
francs as appeared in Plaintiff’s Exhibit 87 under 

1493 the heading Fritz von Opel? A. Yes, sir. In the 
first year it was called Fritz von Opel, and then the 

next year “Consortium O.” 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 88. 

(The document referred to was received in evidence as 
Plaintiff’s Exhibit No. 88.) 



.974 


By Mr. Gallagher: 

Q. I now show you Plaintiffs Exhibit 89 and ask you 
if you can identify that exhibit. A. Yes; that is a balance 
sheet for the year 1934. 

Q. I direct your attention to the second page of that 
balance, under the numeral 3, and ask what the fifth line 
thereunder states. A. It states that Frima trust fund 
has claim against Overseas of 6,095,011.85 Swiss francs. 

Q. And if I recollect your previous testimony, Frima 
trust was founded in 1934. Is that correct! A. Yes. 

Mr. Gallagher: I now offer Plaintiffs Exhibit 89 in 
evidence. 

(The document referred to was received in evidence as 
Plaintiffs Exhibit No. 89.) 

By Mr. Gallagher: 

Q. Going back for just a moment, Mr. von Opel, do you 
know who commenced the negotiations in Germany 
1494 between your father and General Motors, sub¬ 
sequent to October 17,1931, when you had demanded 
that General Motors purchase your Opel shares pursuant 
to the escrow? A. General Motors started that. 

Q. General Motors? A. Yes. 

Mr. Burling: I object and move to strike, on the ground 
it is hearsay. The testimony is that Fritz von Opel was 
in the United States when this happened. He could not 
have personal knowledge, except hearsay, of what hap¬ 
pened in Germany at that time. 

The Court (to counsel for plaintiff): Do you want to 
bring out that he had any personal knowledge? 
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By Mr. Gallagher: 

Q. Did you have any personal knowledge, Mr. von Opel? 
A. Yes; my father informed me about it, after I came 
back from the States. 

The Court: That is hearsay. I guess I will have to 
strike it. 

Mr. Gallagher: All right; we will drop it, Your Honor. 
By Mr. Gallagher: 

Q. Now, turning to just one more topic, Mr. von Opel. 
"Will you explain briefly to His Honor the Transdanubia 
picture during the thirties, up until 1941, and stop at that 
point? Just explain what had happened and what 
1495 Transdanubia was all about, in your own words. 

A. Transdanubia was founded in 1935. It was 
through all the years inactive. I think it was in 1936 when 
I contacted the Bauxite Trust, asking whether they would 
operate the mines for me. They put out about a thousand 
tons of bauxite, and then stopped. 

In the years between 1937, up to 1939 or 1940, the prop¬ 
erty was involved in lawsuits, and no production of any 
amount was ever started. However, Mr. Koranyi stole 
considerable amounts of bauxite out of adjoining prop¬ 
erties, for which I had to pay damages and even wages. 

We produced some bauxite in surface production, a 
rather small amount, I think about a thousand tons; and 
then the mine on the surface was exhausted, and my repre¬ 
sentatives suggested to go over to deep drilling. 

In the meantime, we had made some test drillings and 
we actually found considerable amounts of bauxite. But 
I did not want to invest any further capital in Hungary, 
on account of the fact that it was a blocked currency; it 
was a one-way street. You could bring capital into Hun¬ 
gary, but at the time you couldn’t take anything out of 
there any more. 

In this connection I think I have to go in a few words 
into the problem of blocked currencies. Mr. Burling yes- 
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terday read out of the World Almanac some figures of free 
currencies. But those figures are entirely meaning- 

1496 less. 

For instance, now, the official exchange rate of 
the British pound is slightly above four dollars for the 
pound. In reality you can buy in New York any amount of 
British pounds at three dollars a pound. 

The same relates to the German marks. In the World 
Almanac, the German mark is shown with 40 cents for 
the mark. In reality you could buy marks with 20 cents, 
with 10 cents, and at even below this amount. 

The whole system of foreign currency control was more 
or less an economic warfare, comparable to the saying, 
“Heads I win, tails you lose.” You could go into a country, 
and you had to pay dearly for the currency; but you could 
not re-transfer it out of the country. And that also be¬ 
came the case with Hungary, and therefore it was abso¬ 
lutely senseless to continue operations there. 

Q. All right; just a moment, please. 

Now, Mr. Burling asked you, during your cross exami¬ 
nation, about Defendant’s Exhibit 68 and 69, I believe, 
which were affidavits executed in the summer of 1941 by 
you and by Mr. Kresel, in which the affidavit stated that 
the mines had been leased. A. Yes, sir. 

Q. I now show you Plaintiff’s Exhibit 90-A, which is 
the Hungarian original, Plaintiff’s 90 being a translation 
thereof, and ask you if you can identify that letter. 

1497 A. Yes; that is a letter I received from Trans- 
danubia in about April or May, 1941. 

Q. In connection with Transdanubia? A. In connection 
with the business affairs of Transdanubia, yes. 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 90; and 
I would like to pause a moment while Your Honor reads 
this, before taking up the discussion afterwards. 

(The documents referred to were marked and received 
in evidence as Plaintiff’s Exhibits 90 and 90-A.) 
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The Court: All right. 

By Mr. Gallagher: 

Q. Now, that letter summarizes, as I understand it, 
Mr. von Opel, what the situation was in connection with 
Transdanubia. A. For the year 1940 and up to the spring 
of the year 1941. 

Q. After you received that letter, did you send a cable 
to the parties or in any ways communicate with them? 
A. Yes. In the letter, they asked me to change my mind, 
and I wired them that I would stick to my decision to 
get rid of the mine. 

Q. Do you recollect the substance of the communica¬ 
tion to Transdanubia in response to their letter? 
1498 A. Only faintly. They wanted me to reverse my 
decision, and I told them they should go ahead and 
either sell or lease. 

Q. I show you Plaintiff’s Exhibit 91. Can you identify 
whose writing that is? A. That is my handwriting. 

Q. What is this document? Can you state? A. Yes, 
that is in my handwriting, my draft of the wire to the cor¬ 
poration. 

Q. After having read that— A. I have read it. 

Q. —was that prepared at the time you sent it? A. 
Yes; it was my reply. 

Q. After having refreshed your recollection from that 
draft, can you state what the contents were of the cable 
you sent to Transdanubia? A. Yes. 

Mr. Burling: I object on the ground that the document 
is the best evidence. And I have no objection to the offer 
of the document. 

Mr. Gallagher: All right, sir. We will offer the docu¬ 
ment. 

It is in his longhand writing (indicating). Can Your 
Honor read it? 
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1499 (The document referred to was received in evi¬ 
dence as Plaintiffs Exhibit No. 91.) 

By Mr. Gallagher: 

Q. I now show you Plaintiffs Exhibit 92, a cablegram 
addressed to Opel, West Palm Beach, Florida, signed 
Transdanubia Bauxit, and ask you if you can state what 
that cable is? A. That seems to be the answer to this 
wire of mine. 

Q. Will you read for the record what that has to say? 

Mr. Gallagher: First I will offer the cable, and then 
will you read it so the record will reflect it? 

I offer Plaintiffs Exhibit 92. 

(The document referred to was received in evidence as 
Plaintiffs Exhibit No. 92.) 

By Mr. Gallagher: 

Q. Now will you read into the record the cable? A. The 
cable is addressed to me at West Palm Beach, Florida, 
and signed Transdanubia, and it reads— 

Q. What date, Mr. von Opel? A. It is dated May 27, 
1941. It reads: 

“Two possibilities for solution are offered— 

“First, Count Hadik willing to lease mines for five years, 
rent one pengos twenty-five per ton, makes all investments 
and takes over contract Giulini. Will start with works at 
latest 10th June. Stop. 

1500 “Second, we could raise a loan of forty thousand 
pengos for three years at 6 per cent. Stop. 

“Giulinis feeling inclined to give amnesty for the fail¬ 
ure of delivery if we start with it until 15th July. Stop. 

“We shall do our best in order to choose the most ad¬ 
vantageous form. Should feel obliged to hear your opin¬ 
ion. 

“Transdanubia Bauxit” 
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Q. All right. Just a moment. 

After you received that cable, did you send a wire giving 
your opinion and directions? A. I remember I just re¬ 
peated my former order. 

Q. I now show you Plaintiff’s Exhibit 93 and ask you if 
you can identify what that is? A. That is in my hand¬ 
writing, a draft in reply to the cable on the other side. 

Mr. Gallagher: I now offer Plaintiff’s Exhibit 93, which 
is the reverse side of the cable which is Plaintiff’s Exhibit 
92. 

(The document referred to was received in evidence as 
Plaintiff’s Exhibit 93.) 

By Mr. Gallagher: 

Q. Will you read for the record what the cable is that 
you sent? A. It is addressed to Dr. Timar, my 
1501 lawyer in Budapest, and it says: 

“Suggest accept Hadik offer provided Giulini agrees, 
and our terragium safeguarded. Hadik ought to guarantee 
around 40,000 tons yearly. Try to raise terragium or get 
a true percentage of profit.” 

Signed “Opel” 

I might explain for the record that “terragium” is a 
fee, a kind of royalty paid to the owner of mineral rights, 
if a mine is operated by some other party. 

Mr. Burling: Mr. Gallagher, may I request that you 
produce the enclosures which are referred to from Trans- 
danubia of March 12, 1941? The letter discloses on its 
face that enclosures were with it, and the exhibit you have 
offered is therefore incomplete on its face. 

And I move to strike, unless you do give us enclo¬ 
sures. 

Mr. Gallagher: Where are you talking about? 
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Mr. Burling: The penultimate paragraph, the second 
sentence— 

“From this letter and enclosures you will see that all 
conditions are fulfilled to meet the contracts and to let 
bloom the enterprise.” 

Mr. Gallagher: Your Honor, Mr. Burling is certainly 
taking a peculiar evidential view. Yesterday he in- 

1502 troduced a document filed at the Treasury Depart¬ 
ment and which referred to six enclosures which he 

said could not be found. 

The Court: Do you have the enclosures? 

Mr. Gallagher: No, I do not, Your Honor. This letter 
is merely a recapitulation of what transpired before. 

The Court: The objection will be overruled, and it will 
be received for what it is worth. 

(The letter heretofore offered and received on page 
1499 hereof, remains in evidence accordingly.) 

1503 Mr. Burling: Will you identify the book. 

Mr. Gallagher: I am going to identify the book 
in just a moment. 

By Mr. Gallagher: 

Q. I show you Plaintiff’s 94, Mr. von Opel, particularly 
pages 24 and 29 thereof, and ask you whether or not those 
are the originals of the pages of which Mr. Burling showed 
you the photostats, and on which, with respect to the years 
’40 and ’41, and of Uebersee, and ask you whether or not 
you can state what this book is. 

Mr. Burling: Is this an original of a Defendant’s Exhibit, 
Mr. Gallagher? 

Mr. Gallagher: This is the original of your exhibits, yes. 
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By Mr. Gallagher: 

Q. These are the original pages 24 and 29, Mr. von Opel. 
Will yon state what those pages are! Mr. Burling asked 
yon to refresh your recollection. He showed yon two de¬ 
fendant’s exhibits which were the photostats of pages 24 
and 29 of this Uebersee book, and he pointed ont to you 
that at the end of the year 1940 the balance there showed 
102,360 francs, is that correct? A. Yes, on current ac¬ 
counts. 

Q. And he showed you from his photostat of 
1504 page 29 that that figure had increased to— A. 

109,000. 

Q. 918.50, is that correct? A. That’s correct, 

yes. 

Q. Those are francs, are they not? A. Swiss francs, 
yes. 

Q. Will you explain what that increase was? A. I al¬ 
ready mentioned that at the time Mr. Burling asked me, 
it reflects a payment made on March 10, ’41, to the Buda¬ 
pest lawyers, a payment to the amount of about $1,600. 

Q. I now show you Plaintiff’s 95. 

Mr. Burling: I object to counsel showing a book unless 
he established what the book is, and that the witness has 
personal knowledge of it, unless it is a book which we 
have ourselves previously put in evidence. 

Mr. Gallagher: We are again faced with the same ques¬ 
tion, Your Btonor, that it is another Uebersee finance book 
produced in response— 

Mr. Burling: Counsel does not know whether it is a 
Uebersee book or a book which Henggeler picked up in 
the street of Zurich. Counsel has no personal knowledge 
of it, nor does the witness. 

The Court: As I understand the rule, it is that in the 
absence of a stipulation, the books have to be proved as 
authentic books. 
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Mr. Gallagher: This is a pretty late time, Your 

1505 Honor, for them to raise any question about books 
that we produced in response to Court order several 

months ago. 

The Court: They may be produced. You see, I have to 
go by the rules of evidence, there is nothing else I can 
do. The mere production by one party does not authenti¬ 
cate the books unless there is a stipulation or proof of it. 
I have to sustain the objection. 

By Mr. Gallagher: 

Q. Mr. von Opel, can you state from your own recollec¬ 
tion when that payment was made to—you said it was to 
Dr.— A. Salusinszky Gyula. 

Q. Can you state when in 1941 you made that payment 
to him? A. I did not make this payment, I already had 
left at the time. I saw from a slip, from an accounting 
voucher in the records, that the payment was made to 
the lawyers. 

I 

Mr. Burling: I move to strike any testimony of this 
witness concerning what he saw on a slip in counsel’s 
office. 

The Witness: I personally have no knowledge of it 
The Court: All right. Sustained. 

By Mr. Gallagher: 

Q. How much was the payment, do you know? A. 
About 7,000 Swiss francs. 

Q. Is that about $1,500? A. About $1,600. 

1506 Q. Do you know what the payment was for? A. 
The lawyers all through the years ’39 and ’40 re¬ 
ceived about $200 monthly for legal fees, office rent and 
expenses connected with operating the office of Trans- 
danubia. 
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Q. Now, Mr. von Opel, Mr. Burling asked you about the 
posting of some collateral by XJebersee with a Swiss bank 
in guarantee of a loan or security for a loan made by 
Transdanubia in Hungary from a Hungarian bank dur¬ 
ing the 1930s, and an increase of several hundreds of dol¬ 
lars in 1940. I will ask you whether or not that collateral 
was returned by the Swiss bank to Uebersee. A. The 
collateral was released. 

Mr. Burling: Will you fix the period. 

Mr. Gallagher: In November, 1942. 

Mr. Burling: I object to that on the ground that the 
witness could not have any personal knowledge of that. 

Mr. Gallagher: You have already, as I recollect, Mr. 
Burling, in the course of this cross examination yourself 
taken the position that the loan was, the cancellation of 
the security took place in 1942. 

Mr. Burling: I am not discussing, if Your Honor please, 
what my position is, I object to this witness testifying 
about something he obviously has no personal knowledge 
of. The testimony is in November, 1942. This witness was 
in internment camp in the United States, and of course 
we know what went on. 

1507 Mr. Gallagher: Do we understand your position 
then to be, Mr. Burling, that collateral was posted 
in security of a loan prior to the war, and that there is 
nothing further in that respect, that we are to understand 
the situation is to stand, that the collateral is still sitting 
in Switzerland? 

Mr. Burling: My position, if Your Honor please, is that 
this witness merely should not be allowed to testify about 
something which patently he has no personal knowledge, 
whatever, of. 

The Court: I will sustain the objection, if he did not 
have personal knowledge. 

Mr. Gallagher: We will pass that for the time being, 
Your Honor. 
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By Mr. Gallagher: 

Q. Did yon ever receive any income from Transdanubia? 
A. No. 

Q. To your knowledge did Transdanubia ever receive— 
Uebersee ever receive any income from Transdanubia? 
A. No. 

Q. Did you ever give any orders or direct anybody with 
respect to the operation of Transdanubia from May, 1931, 
until the present time? A. No, I did not. 

Mr. Ingoldsby: May, 1941. 

1508 By Mr. Gallagher: 

Q. May, 1941, until the present one. A. ’41, yes. 
Q. Did you ever give any directions to any agent or 
authorize anybody to operate these mines for you subse¬ 
quent to May, 1941? A. No, I did not. 

Q. Did you, to your knowledge, did Uebersee ever author¬ 
ize? A. No, I did not. 

Q. Any operation of the mines. I will ask you this, who 
in Uebersee was the person who handled the Transdan¬ 
ubia situation? A. I was solely handling it, except this 
credit arrangement was, of course, made through banks. 

Q. Directing your attention for a moment back to Octo¬ 
ber 5, ’31, did you have any conversations on that date 
with your father to the effect that you would pre-date the 
gift agreement when you returned to Germany? A. No, 
definitely not. 

Q. And did you have any conversations with your father 
on October 5, ’31, as to all the advantages that would come 
to you if you waited until you returned and signed it? A. 
There was no advantage, there was only a great danger 
that the loophole in the law would be closed. 

1509 Q. Was the gift by your father to you reported 
to the German authorities? A. Oh, definitely, yes, 

in various ways. 
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Q. Will you explain the ways. A. First, within the 
limit permitted by German regulations, within three months 
it was reported as a gift and a gift tax of 2,000,000 R.M. 
was paid for it. This report was filed on January 2, 1932, 
just at the end of this three-months period. Furthermore, 
those 600 Opel shares were for every year shown on my 
father’s property tax declaration, and of course after the 
gift to me it was not shown any more. In addition I could 
say this gift is, of course, mentioned in my father’s last 
will. 

Q. When is the date of the will! A. The last will was 
filed in 1938. 

Q. Turning again to the question of the right to a 
Niessbrauch, if your father had had any income out of 
the gift agreement, would that have shown up in the 
German records somewhere? A. Oh, definitely, that would 
have shown up in three ways, at least. First, he would 
have to file any income with the Foreign Funds Control; 
even a claim to an income he would have had to file. 
Second, any income out of it he would have to report as 
an income under the income tax regulations. And then 
even any Niessbrauch right under German regula- 
1510 tions is regarded as property right and reflected in 
a property tax assessment. 

I think I have to make this point clear. For instance, 
if a person receives, let us say, 5,000 marks out of a niess- 
brauch, then this figure of 5,000 marks would be capital¬ 
ized and he would have to declare a property of, let us 
say, 100,000 R.M., and out of this property he then would 
have to pay his property tax of about one-half of one 
per cent. 

And, if I may say, as the niessbrauch was conditional 
niessbrauch, only a niessbrauch conditioned upon the dis¬ 
tress of my father, he had not to report this in his prop¬ 
erty tax declaration. 

Q Were you ever directed by your father or mother 


as to what von were to do with the proceeds of the gift? 
A. No. 

Q. Were you ever asked by your mother or father to 
pay them any dividends or any other income? A. No. 

Q. Did you ever pay them any dividends or income out 
of this gift? A. No. 

Mr. Gallagher: That is alL 

Recross Examination 

By Mr. Burling: 

Q. Mr. von Opel, you testified on redirect that 

1511 you filed Plaintiff’s 83-A, which is called in Ger¬ 
man, abmeldxmg. A. Yes. 

Q. And that is translated as “Notice of Departure.” A. 
Yes. 

Q. You filed a statement indicating that you were de¬ 
parting. A. It shows that I am departing to Detroit, 
United States. 

Q. In December, 1929. A. On December 12, 1929. 

Q. And it shows you intend to remain abroad how 
long? A. It doesn’t show anything about it. 

Q. You know, do you not, that the rule is that, and was 
at that time, that a German leaving his place of residence 
for a period of more than a short visit, I think it is more 
than two months, was required to file one of these even 
though he intended to return to his domicile? A. Yes, 
that is possible. 

Q. You know that’s the fact, don’t you? A. I don’t 
know the law in this respect. Everybody changing resi¬ 
dence had to report 

Q. You testified concerning your trips into Germany 
after October 5, 1931, and said that between October, 
1931, and the end of ’41 you were in Germany 10.1 

1512 per cent, is that right? A. Yes. 




Q. And that adds up to a total, therefore, of more than 
a year. Ten percent of ten- years, is one year, is it not? A. 
Yes, mathematically speaking, yes. 

Q. You will agree, will you not, that you never indi¬ 
cated at any time during the alien enemy proceedings that 
you were in Germany any such amount of time. 

Mr. Ingoldsby:. I object to that question, I think it is 
much too broad, Your Honor. 

Mr. Gallagher: We are again back to the point that we 
do not know what he stated in the missing hearing, either. 

The Court: He is asking about his recollection. Do you 
have any recollection in that regard? 

The Witness: I beg your pardon? 

The Court: Do you have any recollection as to what you 
said at the hearings as to the time you were in Germany? 

The Witness: At the time of the hearings I was de¬ 
prived of all my files, I could not reconstruct any move¬ 
ment of mine anywhere. I had no files at my disposition. 

By Mr. Burling: 

Q. And you were not able to remember that you spent 
many weeks in Germany in the Deku proceeding, and 
many weeks on these other proceedings that you have 
spoken of? A. I think I have stated that I went to 
1513 Germany for business reasons, and I think even in 
the memorandum I wrote, in addition to the hear¬ 
ings I think I filed a memorandum, and in this memo¬ 
randum I tried to reconstruct as good as I could at the 
time, without any files and records, for what purposes I 
had gone to Germany. 

Q. You filed that memorandum about a year after the 
hearing, did you not? A. I think it was in connection 
with the re-hearing. But I think even for the first hear¬ 
ing a memorandum was filed, if I remember correctly. I 
think I filed a memorandum for each hearing, Mr. Burling 


Q. And at no time did you indicate, did you, that you 
had been in Germany for a period, or a series of periods, 
which would add up to a year, isn’t that true? 

Mr. Gallagher: Mr. Burling, I have to object to that; 
would not the record be the best evidence? 

The Court: If he has any recollection of it, he may 
answer. I think the record might refresh his recollection. 

The Witness: I was asked in a round-about way. As I 
told you, I had no opportunity to exactly figure that out, 
' and in fact it took me even now with these records about 
three weeks to reconstruct these exact percentages. 

By Mr. Burling: 

Q. You identified a book of accounts this morning as your 
personal book of accounts, is that right? A. Yes. 
1514 Q. Is the book kept in your handwriting? A. No, 
sir. 

Q. Who kept it, if you know? A. Mr. Gaeng, the ac¬ 
countant of Overseas. 

Q. When did you lay eyes on it for the first time? A* 
When the books arrived here in the United States upon 
court order. 

Q. You never saw it before you saw it in Mr. Gallagher’s 
office? A. No, I did not 

Q. Will you tell the Court how you know it is your book 
of accounts if you never saw it before just recently? A. 
Because it must be my book of accounts, because it can¬ 
not be an Overseas book of accounts. 

Q. It is a deduction of yours? A. It is a deduction, 

but a very logical deduction. 

. 

Mr. Burling: At this point, if Your Honor please, I 
move to strike this witness’s testimony concerning this 
book. I 



Mr. Gallagher: They have already introduced photo¬ 
static copies from that exhibit on that very point 

Mr. Bnrling: We did that on representations of counsel 
that it was a book of accounts of the corporation. 

Mr. Gallagher: Mr. Burling, you keep repeating that, 
that some letter we have not seen made some such state¬ 
ment -V ' 

The Court: Let me see. Were you familiar with 

1515 the handwriting there? 

The Witness: I know Mr. Gaeng’s handwriting, 
certainly. 

The Court: You have seen him write from time to time, 
seen books in which he wrote? 

The Witness: No, Your Honor, I wouldn’t go so far. 

Mr. Gallagher: Your Honor, the books themselves are 
the best evidence, because they show that they carry in it 
what his assets are in Uebersee. 

Mr. Burling: I submit, Your Honor, a completely un¬ 
identified book cannot authenticate itself by what it says 
about itself. 

The Court: Wait just a minute, let me find out from 
the witness what he knows about it The handwriting in 
there is the handwriting of whom, do you say? 

The Witness: Of Mr. Gaeng. 

The Court: Did he work for you or Overseas, or both, 
or whom? 

The Witness: Since 1931, yes. 

The Court: Whom did he work for? 

The Witness: He did all the accounting work for me 
personally, for Frima, and for Overseas. 

The Court: What is there in this particular book that 
you identify as your own that convinced you it’s with rela¬ 
tion to vour accounts and not Overseas’? 

The Witness: Because it shows all the transactions 

1516 which I had made in the United States and in 
Switzerland, it reflects those transactions. It shows 

all those transactions. 
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The Court: It has transactions personal to you in which 
Overseas were not in any sense interested! 

The Witness: My personal transactions, yes, sir. 

The Court: I mean it has some of your personal, in 
which Overseas had no relation whatever! 

The Witness: Yes, that is correct 

The Court: I think that makes it circumstantial evi¬ 
dence. 

Mr. Burling: May I inquire—I am not sure the witness 
understood your question. 

Mr. Gallagher: I think he did. 

Mr. Burling: May I inquire. 

The Witness: May I say a word, Your Honor! 

The Court: Yes. 

The Witness: Defendant asked not only for the books 
of Overseas, but as far as I remember also for the books 
of Frima, and for this reason we gave them my personal 
books because they are the forerunners of Frima. 

The Court: That is another point. 

The Witness: For two years. 

The Court: The lawyer can argue that later on. The 
thing we are trying to find out now is the identification 
of these which you talked from. 

Mr. Gallagher: Your Honor, the only relevancy to 
1517 this whole thing with respect to these books is 
simply the mystery that Mr. Burling arose with 
the word “Consortium 0.” We are merely explaining it 
for that purpose. If he wants to strike all his testimony 
and his exhibits with respect to those two pages, we can 
dispose of the exhibits. That is the only pertinency. 

Mr. Burling: I object to the testimony of this witness, 
if Your Honor please, that it is his personal book of 
account. I agree with Your Honor that if there is a trans¬ 
action of Fritz von Opel which is not a transaction also 
of Overseas, that would be circumstantial, to indicate it 
is. I wish to show the book to the witness and ask him to 
point out the transaction. 
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Mr. Gallagher: Is that the dollar book or the Swiss 
book? That is the dollar book. 

By Mr. Burling: 

Q. I will show you now Plaintiff's Exhibit 85 and ask 
you to point out the transactions which are personal to 
you, and in which Uebersee has no interest—had no inter¬ 
est. A. It is better, Mr. Burling, to use the dollar book, 
because all those dollar amounts were not transferred to 
Overseas; we started with the Swiss francs amount. • 

Q. Wait a minute. I want you to show me in Plaintiff's 
Exhibit 85, which is the book which defendant referred 
to— 

Mr. Gallagher: No, we referred to the dollar book. 
1518 Mr. Burling: I am sorry. 

By Mr. Burling: 

Q. All right, I will show you Plaintiff's 84, which was 
also referred to by defendant, and ask you to show the 
transactions in which Uebersee had no interest. A. All 
those American transactions at the time of '31, all dollar 
transactions Overseas had no interest in. 

Q. Just show me. A. It is the entire book, Mr. Burling. 

Q. Show me one transaction in which Uebersee has no 
interest. A. The entire transactions. 

Q. Show me one. 

Mr. Gallagher: All of them. 

Mr. Burling: I want to see one, please. 

The Witness: Take, for instance here, November 9, 
1933; there a block of Harvard shares is acquired, 18,160 
shares of Harvard Brewing stock. 
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By Mr. Burling: 

Q. And that stock was transferred to Overseas, was it 
not? A. That stock was transferred to Overseas in 1935, 
two years thereafter. For the time being it was kept on 
my books, or Frima’s books. You see, these books are the 
forerunners of Frima. They were acquired through 

1519 Ladenburg, Thalmann & Company, New York. 

Q. You have no personal knowledge, do you, of 
whether Uebersee maintained records, tracing the assets 
which were ultimately transferred to it, all the way back 
to the original purchase by you? A. Oh, certainly, this 
book ends up with Frima, and then Frima then transfers 
everything, sells everything to Overseas in the end of 
1935. He can show you every single transaction which you 
wish to see. 

Q. Will you explain, Mr. von Opel, on the assumption 
that Plaintiff’s Exhibits 84 and 85 are your books of ac¬ 
count, why there is an account representing 80 per cent 
of the principal of the gift of October 5 which is labeled 
Consortium 0? A. I explained to you, I never have seen 
that account. Which figure you mean—you are again re¬ 
ferring to this figure of 2.6 million; that is not an income 
account. 

Q. I said principal, now. I am changing my question. 
I first asked you about income, and you pointed out to me 
that that could not be income. I now ask you if that is not 
80 per cent of the principal. A. No, definitely not. It is 
the entire hundred per cent 

Q. What is the meaning of “Consortium O”? A. I tried 
to explain that to you, Mr. Burling, those accounts were 
in the first year kept under my own name, as you see in 
the balance sheets of Overseas. In the second year 

1520 it was called Consortium 0 prior to the formation of 
Frima. 

Q. That is my question, why was it called—have you any 
knowledge, or can you give any explanation as to why it 


was called ‘‘Consortium 0”? A. Because I wished that 
my name not be shown on the books. In the first year it 
was shown, in the second year it was called “Consortium 
0”, and the third year it was called Frima. It was the 
purpose of forming the Frima corporation that my name 
should not appear on the books. 

Q. Why were you anxious that your name should not 
appear on the books that were maintained in Switzerland? 
A. For several purposes, Mr. Burling. 

Q. "What were they? A. Mainly, as you know,, at this 
time I feared some action by the Nazis Government, and I 
wanted to protect myself as well as I could. 

Q. You feared action by the Nazis Government in the 
year 1932, did you? A. Pardon me, Mr. Burling, in the 
year ’32 it is still under Fritz von Opel, and then it appears 
under Consortium in ’32, and in ’33 it is then called Frima. 
I think that is the sequence, Fritz von Opel, Consortium, 
and Frima. 

Q. Why did you call yourself a syndicate? A. That is 
not a syndicate. It is called Consortium. 

1521 Q. Consortium is a syndicate, is it not? A. It is 
not a syndicate, it is a consortium. By using an¬ 
other word— 

Q. The word consortium means syndicate, does it not? 
A. Consortium means—I discussed this problem with two 
Swiss people, they told me that generally in Switzerland 
any forerunner of a corporation is called consortium. 

Q. Did you hear Dr. Frankenberg testify on this sub¬ 
ject? A. I think I did. 

Q. Did he not say it was a small group, or a syndicate? 
A. Yes, it generally is called this. 

Q. Will you explain why your account was carried under 
a name which indicates a small group or syndicate? A. 
Because it was supposed to go into Frima, and Frima, as 
you know, means—is an agent of mine, an application of 
mine and my wife’s name. It is Fritz-Margot^abbreviated. 
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Q. The consortium is you and your wife, is that it? A. 
Yes, the corporation. 

Q. No, I am talking about the consortium. A. In a 
strict sense those assets did, of course, not belong to my 
wife. 

Q. Isn’t the consortium you, your father, and your 
mother? A. No, definitely not. 

Q. You are absolutely sure of that? A. Absolutely 
sure. 

• • • • • 

1527 Daniel Geos, was called as a witness on behalf of 
the Plaintiff, and having been first duly sworn, was 

examined and testified as follows: 

Direct Examination 

Mr. Boland: Your Honor, while this witness understands 
English fairly well, he does not speak English fluently and 
would like very much to u^e Mr. Laufer as interpreter 
during the course of his interrogation. I have spoken about 
this with Mr. Laufer, and it seems to be agreeable. 

The Court: Did you understand the nature of the oath 
you took? 

The Witness: Yes. 

The Court: You do not need that interpreted to you in 
German? 

The Witness: No, I don’t. 

(Accordingly, the witness was examined and testi- 

1528 fied through the interpreter, Mr. Joseph Laufer, as 
follows:) 

By Mr. Boland: 

Q. Will you state your full name, please. A. Daniel 
Gros. i 
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Q. What is yonr business or profession? A. Attorney 
at law. 

Q. And where do you live? A. In Wiesbaden. 

Q. Is that in Germany? Au Yes. 

Q. What is your age? A. 48 years of age. 

Q. Will you describe briefly your education? A. I 
passed the German examination for admission to universi¬ 
ties. I then studied economics and business administra¬ 
tion. And I terminated my studies after obtaining a de¬ 
gree in business administration and doctor of political 
science. I then studied law and took my first and second 
state bar examinations. 

Q And how long have you been practicing law, Doctor? 

A. I began practicing law at the end of 1933. 

Q. And where did you start to practice law? A. In 
Berlin. 

Q. And how long did you practice in Berlin? A. Until 
1943 where I was bombed out completely with re- 
1529 spect to my office and my home. 

Q. And what was the general nature of your prac¬ 
tice? A. I was engaged in general practice with the ex- / 
ception of rent cases, divorce cases, and cases involving 
traffic violations. 

Q. And after 1943 what did you do then, Doctor? A. I 
moved to Wiesbaden but immediately thereafter was called 
up for military service. 

Q. And how long did you remain in the army? A. Until 
I was made a prisoner of war. 

Q. And when were you taken as a prisoner of war? A. 
On April 27, 1945. 

Q. And how long did you remain a prisoner of war? 

A. About two months. 

Q. And then what did you do? A. I then returned to 
Wiesbaden and made application to be readmitted to the 
bar. 

Q. And when was this? A. That was in the fall of 1945. 
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Q. Were you admitted to the bar? A. Yes, I was ad¬ 
mitted as attorney and simultaneously as notary public. 

Q. And then what did you do? A. I did not engage in 
the practice of law for the time being, but a judge in the 
law court of Wiesbaden. 

1530 Q. How long did you serve as judge? A. About 
three quarters of a year. 

Q. Who appointed you? A. The minister of justice of 
Hesse, with the approval of the military government 
Q. Is that the American Military Government? A. 
Yes. 

Q. When you left your practice to enter the army, what 
did you do with your files and records? A. When I was 
called up I had already—I had no longer any files. For 
safety’s sake I had removed my files as early as August, 
1944, to Belitz, near Berlin. 

Q. And after you served in the army did you make any 
attempt to recover your files and records? A. Yes, but it 
was difficult. Belitz is situated in the Russian zone of oc¬ 
cupation. And I found out that the building to which I had 
removed my files had been occupied by the Russian Kom- 
mandatura after the city had been taken. And I was ad¬ 
vised that nothing was left of my files. 

Q. Doctor, were you ever a member of the Nazis Party? 
A. No; for the very reason that I was not a member of the 
Nazis Party I was appointed a judge, 'because there were 
very few judges whose record was unblemished and who 
were not members of the Nazis Party. 

Q. Were you employed as an attorney by Wilhelm 

1531 von Opel in the year of 1935? A. Yes. 

Q. What was the purpose of your employment, 
Doctor? A. Wilhelm von Opel and Martha von Opel had 
made a gift of shares to their son by a gift agreement of 

1931. 

Mr. Burling: I object and move to strike as hearsay. 
The witness cannot testify. 



The Court: Tee, that is right. 

Mr. Boland: Tonr Honor, this witness has not testified 
in fact that a gift was made. 

The Court r I will disregard that The Witness has told 
him. 

. Mr. Boland: Read his answer back. . 


(Accordingly, the Witness’s last answer was read by the 
reporter.) 

The Witness: And a usufruct was provided therein for 
the parents, and I was given the job of presenting to the 
German authorities an agreement between the parties to 
the effect that this stipulation was nugatory* 

By Mr. Boland: 


Q. Doctor, what steps did you take in carrying out this 
assignment of Wilhelm von Opel? A. I first prepared a 
memorandum of law. 

Q. I show you now, Doctor, Plaintiff’s Exhibit 96-A and 
ask you whether or not this is a copy of the memo- 
1532 randum to which you have just referred. A. Yes. 

Q. And this memorandum was prepared by you? 

A. Yes. 

Q. What was the purpose of this memorandum? A* By 
this memorandum I tried to become dear in my own mind 
concerning every possible legal interpretation of the agree¬ 
ment in order to be guided by it with respect to the steps 
which I would take before the Gorman authorities. 

Q. Doctor, directing your attention to the last line of 
the Exhibit— 


Mr. Burling: I object to any reference to the attention 
of a document which is not in evidence. 

Mr. Boland: I offer it 

Mr. Burling: I object to the document, Your Honor, on 
the ground that it contains extensive hearsay. The witness 
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has testified that he was retained in 1935. There is a great 
deal of material relating to facts occuring in 1931 with 
which he could have no possible personal knowledge. He 
must be referring to— 

Mr. Boland: He has testified as a lawyer he took the 
gift agreement and made a legal analysis of it 

The Court: Are you going to show that this was sub¬ 
mitted to Wilhelm von Opel? 

Mr. Boland: I will, Your Honor. 

1533 The Court: All right 

Mr. Burling: My argument, Your Honor, is that 
this man can no more testify to what happened than it 
would be proper for me to take the stand and testify that 
in my opinion after studying the case the gift agreement 
is a sham. 

The Court: As I understand it, he is seeking to estab¬ 
lish that this opinion was handed to Wilhelm von Opel and 
he later took some steps in reliance upon it, is that not 
what you are going to do? 

Mr. Boland: Yes, Your Honor, this has got nothing 
to do with the establishment of the gift agreement as such. 
We are not using him as a legal witness or as an expert 
to testify that a gift was in fact established by interpreta¬ 
tion. 

The Court: That would be proper. 

Mr. Burling: If Your Honor would restrict the admis¬ 
sion of the document so that it is not evidence of the facts 
set out in it but merely evidence that it was prepared, I 
withdraw my objection. 

The Court: I certainly will not draw any conclusions as 
to the fact of the execution of the agreement itself or any¬ 
thing as to which this man had no knowledge. I am admit¬ 
ting it as a memorandum of law that was handed to, that 
I understand you offered to connect up with the fact that 
it was handed to the alleged donor, and that he took certain 
actions in reliance upon it. 


1634 Mr. Boland: As a matter of fact, Your Honor, w£ 
will bring out, and the defendant well knows, that 
this was filed in the files of Wilhelm von Opel. 

The Court: I will accept it, then, subject to that under¬ 
standing. 

(Accordingly, the document above referred to was marked 
Plaintiff’s Exhibit 96 and received in evidence.) 

By Mr. Boland: 

Q. Directing your attention to the last sentence of this 
exhibit, it states, does it not, that a draft of an agreement 
was attached? A. Yes. 

Q. Do you have a copy of that draft? A. No. 

Mr. Boland: By the way, I might also state for the rec¬ 
ord, Your Honor, that that last exhibit was Defendant’s 
E xhibit 31 in the deposition in which this witness was inter¬ 
rogated in Germany by Mr. Baum and Mr. Laufer. 

Mr. Burling: That is in no way binding on us here; what 
we use in cross-examining a witness on depositions is imma¬ 
terial to the proposition here. 

The Court: Well, let’s see what is asked about it. If 
you want to object, I will rule on it. 

By Mr. Boland: 

Q. Doctor, I will show you now Plaintiff’s Ex- 
1535 hibits 7-A, 8-A, and 9-A, which have been previously 
identified as drafts and correspondence of Dr. Hach- 
enburg, and ask whether or not you had copies of these 
exhibits before you at the time you made your draft of 
July 27,1935. A. I can’t state that with absolute certainty, 
but I believe rather definitely that I did not have them; 
otherwise I would have referred to them in my memo¬ 
randum in one line or another. 

Q. After having prepared the memorandum of July 27, 
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1935, Doctor, what was the next step yon took in this con¬ 
nection! A. Some time later I filed an application with 
the Foreign Exchange Control office attached to the orig¬ 
inal treasury office in Wiesbaden. 

Q. At approximately what date was this filed, Doctor! 
A. A few months later. 

Q. Doctor, I show yon now Plaintiff’s Exhibit 97-A, and 
ask whether or not this is the application to which you 
refer. A. Yes, that’s the one. 

Q. And was this prepared by yon? A. Yes. 

Q. What was the purpose of this application, Doctor? 
A. I wish to advise by this application the Foreign Ex¬ 
change Control office of the fact that the parties to 
1536 the agreement consider the asnfrnct provisions as 
nugatory, and I requested to approve the position 
of law which I had taken in this application for reasons of 
legal certainty. 

Q. Was this an application for a license, Doctor? A. No, 
I solely requested a statement of clearance in the interests 
of legal certainty. 

Q. So that it was not an application for a license? A. 
No. 

Q. Was there a draft attached to this application, Doc¬ 
tor? A. Yes. 

Q. Is this a copy of the draft that was attached to the 
application? A. Yes. 

Q. What is this draft, Doctor, what does it purport to 
be? A. This draft is meant to make it clear that the par¬ 
ties, as stated in the penultimate paragraph thereof, have 
agreed to consider the stipulations of the usufruct agree¬ 
ment no longer effective. 

The Court: I think we had better adjourn now until two 
o’clock. 

(Accordingly, at 12:30 p.m. the noon recess was taken, 
until 2 pan.) 
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1537 Afternoon Session 

Thereupon, Dr, Daniel Gros resumed the witness 
stand and was examined and testified further, through the 
interpreter, Mr. Joseph Laufer, as follows: 

Direct Examination (Resumed) 

By Mr. Boland: 

Q. Doctor, you have testified, have you not, that the 
draft attached to Exhibit 97-A was a draft of an agreement 
in connection with waiving the Niessbrauch! A, I did not 
say that this draft was a draft for a contemplated waiver 
of the usufruct, but was a draft of a statement to the effect 
that the parties considered the usufruct as being no longer 
in effect 

Q. Was this draft actually signed by the parties, Doc¬ 
tor! A. No. 

Q. Did the parties intend to sign this draft! A. No. * 

Mr. Burling: I object on the ground that it is hearsay. 

Mr. Boland: I don’t think it is hearsay at all, Your 
Honor. He was the attorney for these parties. 

The Court: What was the question! 

Mr. Boland: The question was, did the parties 

1538 intend to sign this draft. 

The Court: I don’t know that, he would know 
their intentions, would he! 

Mr. Boland: He was their attorney. 

The Court: I don’t believe he would know their inten¬ 
tion, unless he talked to them. 

Mr. Boland: He prepared the draft, Your Honor. 

The Court: I don’t believe I can let him give his conclu¬ 
sion as to whether they intended to sign it or not, without 
some facts from which we can draw that deduction. 

Mr. Boland: All right, sir. 



1002 


By Mr. Boland: 

Q. What was the purpose of this draft! A. .As I already 
stated, the purpose of this draft was to advise the Foreign 
Exchange Control authorities of the fact that the parties 
themselves had agreed to consider this usufruct as point¬ 
less. 

Q. During the course of your representation of Wilhelm 
von Opel in connection with this matter, did you have con¬ 
versations with Wilhelm von Opel! A. Certainly, often. 

Q. Did you have conversations with Marta von Opel in 
connection with this! A. Yes. 

Q. Did you have conversations with Fritz von 
1539 Opel! A. Yes. 

Q. What was the nature of your conversations! 

Mr. Burling: I object to that, Your Honor, on the 
ground that it is clearly hearsay. And I would like to point 
out in further support of my objection that all three of 
the persons named have been interrogated, either here or 
by deposition, called as witnesses by the plaintiff. I do 
not believe that this witness should be allowed to testify 
as to what Wilhelm von Opel said to him, when Wilhelm 
von Opel himself was a witness and could have testified. 

The Court: Well, of course, that would be a point you 
could argue, as to the weakness of his testimony. But 
wouldn’t what he said with regard to his attitude in creat¬ 
ing what you call a sham be material, everything he said 
in connection with it, as a sham when he had no motive, to 
deceive this Court, for example! 

Mr. Burling: I submit, Your Honor, the evidence has 
established that he did have a very strong motive to de¬ 
ceive the German Government. 

The Court: I am talking about this case. It would be 
a statement accompanying the act, in explanation of his 
attitude at the time. You can argue the weakness of it, but 
I think the testimony is proper. 
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Mr. Boland: Will you read the question, please? 

The Reporter (reading): “Question: What was 

1540 the nature of your conversations ?” 

The Witness: The substance of these conversa¬ 
tions was that all parties explained to me that they wished 
to consider the usufruct provisions as pointless. 

By Mr. Boland: 

Q. In your conversations with Wilhelm, Marta, and 
Fritz von Opel, did they indicate, did any one of the three 
indicate to you, that they in fact considered the usufruct 
as void? A. Yes, sir. 

Q. Does this draft reflect that the parties had so agreed? 
A. Yes; in the penultimate paragraph it is stated express¬ 
ly— 

“We declare that we consider the provisions concern¬ 
ing the usufruct set forth in the gift agreement as no 
longer effective.” 

Mr. Boland: I offer Plaintiff’s 97. 

(The document referred to was received in evidence as 
Plaintiff’s Exhibit No. 97.) 

By Mr. Boland: 

Q. I show you now Plaintiff’s Exhibit 98, and ask 
whether or not this letter was prepared by you. A. Yes. 

Q. Would you state the purpose of this letter? 

1541 A. In this letter I express my position with respect 
to one statement contained in the gift agreement, which 
reads as follows: “The usufruct in the shares is not as¬ 
signed.” 

It is the purpose of my letter to state with legal argu¬ 
ments that by this phrase, according to the provisions of 
German law, a usufruct cannot be reserved. 

Q. Had this question been raised by the German authori- 
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ties? A. Yes, by Assessor Dr. Rentrop, to whose atten¬ 
tion this letter is directed. 

Mr. Boland: I offer Plaintiffs 98. 

(The document referred to was received in evidence as 
Plaintiff’s Exhibit No. 98.) 

By Mr. Boland: 

Q. Doctor, I show you a letter that has been marked for 
identification as Plaintiffs 99 and ask whether or not this 
is a copy of a letter prepared by you. A. Yes, sir. 

Q. And, in substance, is this the same as the application 
of October 8,1935? A. Yes, it is the same thing. 

Q. And is the distinction that this was sent to the 
national office of the foreign exchange agency? A. Yes, 
this letter was addressed to the national office in Berlin, 
whereas the other letter was addressed to the re- 
1542 gional office in Wiesbaden. 

Q. The other letter being Exhibit 97 (handing to the wit- 
nes)? A. Yes. 

Q. Doctor, in the first paragraph of this letter— 

Mr. Burling: Will you identify the letter, please? 

Mr. Boland: This is 99, Mr. Burling. 

Mr. Burling: Thank you. 

By Mr. Boland: 

Q. In the first paragraph of this letter I notice that a 
reference is made to a decision of December 13, 1935, of 
the regional revenue office, Frankfort-on-Main branch, and 
ask whether or not you have a copy of this decision? A. 
No. 

Q. Do you recall the decision referred to in your letter 
of February 8, 1936? A. I do not remember with cer¬ 
tainty this decision, but I conclude from the contents of 



1005 


the letter of February 8, 1936, that the decision taken 
must have been in the negative. 

Q. And how do yon come to that conclusion, Doctor! 
A. Because otherwise the statement of February 8, 1936, 
would have been unnecessary. 

Q. And that is the reason, is it, Doctor, you wrote to the 
national office of the Foreign Exchange Agency! 

1543 A. Yes, sir. 

Q. I show you now, Doctor, Plaintiff’s Exhibit 
100, and ask whether or not this is a copy of a letter pre¬ 
pared by you. A. Yes. 

Mr. Boland: It is Defendant’s Exhibit 32 in the Wies-. 
baden depositions. 

Mr. Burling: Thank you. 

By Mr. Boland: 

Q. Does this letter contain in substance the same argu¬ 
ments which you used in your letter of October 8, 1935, 
Plaintiff’s Exhibit 97! A. Yes, sir. 

Mr. Burling: I object to this. Again, clearly, it is a 
recital not only of legal arguments, but of facts of which 
this witness could not have any personal knowledge. 

If it is stipulated it is not offered for the facts cited, 
but merely to show that the letter was sent, I have no 
objection. 

Mr. Boland: We will stipulate that it is not offered other 
than to establish the fact that the argument was prepared 
by i>r. Gros and sent to the addressee of the letter, for the 
purpose of getting rid of the Niessbrauch. 

Mr. Burling: Thank you; that it fine. 

Mr. Boland: Where do we stand, Mr. Reporter! 

1544 The Reporter (reading): “Question: Does this 
letter contain in substance the same arguments 

which you used in your letter of October 8, 1935, Plain¬ 
tiff’s Exhibit 97! 
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“Answer: Yes, sir.” 

By Mr. Boland: 

Q. I note, Doctor, that this letter was addressed to the 
tax revenue office in Wiesbaden. A. Yes, that is correct. 

Q. Was this letter actually sent to the tax office in Wies¬ 
baden! A. I have, of course, no immediately recollection 
of its having been mailed; but if I see a letter from me, 
I assume that in the ordinary course of business this letter 
was mailed. 

Q. What was the purpose of sending such a letter to the 
tax office, Doctor? A. The collector’s office also was con¬ 
cerned with the usufruct in connection with a possible tax¬ 
ability of income derived from it, and the tax office had 
inquired of Wilhelm von Opel whether or not he had re¬ 
ceived any income from the usufruct. 

Moreover, as I note from the contents of the letter, it 
was important for the collector’s office with respect to the 
property tax. 

Q. Doctor, did you take any action with the 
1545 Reichsbank in connection with obtaining approval 
of the waiver of the Niessbrauch? A. Yes. 

Q. When? A. At about the same time at which the col¬ 
lector’s office addressed its inquiry to Wilhelm von Opel, 
an inquiry was made by the regional office of the Beichs- 
•bank in Wiesbaden. 

Wilhelm von Opel advised me of the fact, and I advised 
him what to reply. And, as I recall, I sent him a draft of 
a letter. 

Q. And was the letter in the nature of advice to Wilhelm 
von Opel? A. In this letter I suggested to Wilhelm von 
Opel how he should write to the regional office of the 
Reichsbank in Wiesbaden. 

Q. And what was the general nature of your advice? A. 
The substance of my advance followed precisely the line 
which I had followed previously with respect to the col- 


lector’s office and the office of Foreign Exchange Control. 
And I remember that at the end of the draft I had added: 

“For any further information, please inquire of Dr. 
Gros”—that is, speaking to the Reichsbank branch—“in¬ 
quire of Dr. Gros, attorney at law, who is handling the 
matter.” 

Q. Doctor, did the Reichsbank ask you for any 

1546 information concerning this matter? A. No; but 
I heard that the customs investigation office in 

Frankfort-on-Main had undertaken investigations on its 
own concerning this matter. 

Q. Did the Reichsbank directorium in Berlin ask you for 
any information? A. No. I merely received one day a 
telephone call, according to which a certain Mr. Wilhelm, 
director of the Reichsbank, wished to talk to me in connec¬ 
tion with the Opel matter. 

Q. Did you ever go to see Director Wilhelm in connec¬ 
tion with this matter? A. Yes, sir, several days after the 
telephone call. 

Q. What was the date of your first visit to Director 
Wilhelm? A. I cannot immediately remember the date. 
But I will remember it as soon as my memory will have 
been refreshed by a letter which I addressed to Wilhelm 
in connection with the matter. 

Q. I show you now Plaintiff’s Exhibit 101. 

Mr. Burling: By my silence, Your Honor, I don’t want 
the record to indicate that I agree to the admissibility of 
this document. 

Mr. Boland: I am merely identifying it. I have three 
documents to offer, as I recall 

1547 By Mr. Boland: 

Q. I ask you whether or not this is a copy of your 
letter to which you have just referred? A. Yes, sir. 

Q. Does this letter refresh your memory as to the date 
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of the conference with Director Wilhelm of the Reichs- 
bank? A. Yes; I note from the letter that the conference 
must have taken place on June 27, 1935. 

Q. What was the nature of your conference with Direc¬ 
tor Wilhelm? 

Mr. Burling: I object, Your Honor. This is clearly hear¬ 
say, what some person named Wilhelm—not Wilhelm von 
Opel, but Wilhelm of the Reichsbank—said to this man. 

And, furthermore, if Your Honor please, the testimony 
of Wilhelm has been taken in this case and that is the 
proper way to find out what Wilhelm said. 

Mr. Boland: Your Honor, if you will bear with me just a 
minute, in the first instance, we are not offering what 
Director Wilhelm said to Dr. Gros for the truth of what he 
asserted, but merely for the fact that he did say it, true 
or false. And the second statement is that there was a 
deposition taken from Director Wilhelm; he was brought 
here to Washington by the Government and subjected to 
examination; and we intend to make him a witness in this 
case and read in portions of his deposition. And 
1548 this is merely to corroborate things in his deposition. 

The Court: What do you seek to develop? 

Mr. Boland: That Director Wilhelm, upon the presen¬ 
tation of Dr. Gros’ application for approval of the parties 
waiving all rights in connection with the gift agreement, 
had admitted he had no legal basis upon which to oppose 
their doing exactly what they did. 

And we think it is important, lest the Government argue 
it would be impossible for the parties to have agreed to 
waive, in the face of potential criminal prosecution under 
the Exchange Control regulations ; and this would estab¬ 
lish there was no fear of that 

Mr. Burling: That is my point Your Honor—it is 
offered to establish that Wilhelm said this. 

" Mr. Boland: This is in corroboration of their own wit¬ 
ness. 
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The Court: We can take it in turn. 

Mr. Burling: The fact is that hearsay evidence is 
offered to corroborate another witness, and incidentally 
the deposition of Wilhelm will be contrary, I think, to what 
this witness will say; but you can’t corroborate a witness by 
hearsay evidence. There is no such exception to the hear¬ 
say rule. 

I submit this man can say what he said to Wilhelm, but 
it is pure hearsay for him to -say what Wilhelm said to 
him. 

1549 The Court: The only way in which he could say 
it, where it would have any relevancy, would be if 

it was communicated to any of the parties and they took 
any action in regard to it, or failed to take any action in 
regard to it. 

Mr. Boland: It certainly was communicated to the par¬ 
ties, to all the parties to this agreement, and they were 
thoroughly cognizant of the fact that the German agencies 
would take no action on the waiver of the rights under 
the agreement. 

The Court: Let me see if I comprehend the drift of 
this testimony. I want to be sure I do. You are seeking 
to establish that this Dr. Gros was employed for what 
purpose! 

Mr. Boland: He was employed by Wilhelm von Opel for 
the purpose of obtaining the approval of the German 
Government to a waiver of whatever rights the father and 
the mother had retained in the gift agreement. 

The Court: And he then wrote certain officers, and in 
the course of writing them he submitted the document 
which I think he didn’t sign! Is that right? 

Mr. Boland: I think that is right. And he also stated 
the parties had in fact agreed to a waiver of whatever 
rights they have. 

The Court: Does this have any relation to his failure 
to sign? Is that what you are talking about? 

1550 Mr. Boland: No, it doesn’t, Your Honor. It isn’t 
related to the failure to sign, at alL 
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The Court: He tells them what another man says. What 
relevancy does that have to any action they took? That is 
what we are trying to get at. Of course, his opinion is not 
controlling on me, if that is what you are offering it for. 

Mr. Boland: No, Your Honor. I am offering it for the 
purpose of showing that the parties, as a result of the 
German inaction, the German Government’s inaction, and 
the application for approval of the waiving of their rights, 
that the parties relied upon the fact that there was no fur¬ 
ther action to be taken by the German Government— 

Mr. Burling: I will stipulate the German Government 
took no action with respect to this waiver or alleged 
waiver. 

Mr. Boland: And also that Mr. Fritz von Opel governed 
his actions accordingly. 

The Court: Your point is that in so much as this Direc¬ 
tor Wilhelm, of the Reichsbank— 

Mr. Boland: Yes, Your Honor. 

The Court: And what position had the Reichsb ank ? 

Mr. Boland: Comparable to the Federal Reserve Board. 

Mr. Burling: We contend his opinion had no effect what¬ 
ever. 

The Court: You expect to establish that this 
1551 Reichsbank had a national position, and that he 
was an officer of the German Government? Is that 

right? 

Mr. Boland: It is established in the deposition, upon 
questioning by Mr. Baum. He was their witness, and we 
are going to read that into the record. 

The Court: And inasmuch as he, rightly or wrongly, 
took the position that no affirmative action was necessary 
by way of relinquishing this usufruct, that he took no ac¬ 
tion? Is that it? 

Mr. Boland: Yes, sir. 

The Court: I think it would be admissible. 

Mr. Burling: If Your Honor please, my objection goes 
to hearsay. Why should this witness be allowed to testify 



1011 


what Wilhelm said? Wilhelm himself has testified to what 
he said. 

The Court: Well, it would be corroborative of it. 

Mr. Burling: Isn’t it hearsay, even if it is corroborative? 

The Court: No, I don’t think so. It is a fact. If some¬ 
body fails to take an action that he might otherwise take, 
it is competent. I might fail to take any action whatever, 
if I have certain information given to me by an official of 
the Bureau of Internal Bevenue. And I might very well 
take different action if I did not have it. 

The fact of the communication of that is a fact 
1552 which is both relevant and material, I think. I will 
permit it, subject to your objection, and let you 
argue the deposition conflicts, if it does. 

Mr. Boland: All right, Your Honor. 

The Court: Tell him he may answer the question. 

Mr. Boland: Will you please read the question, Mr. 
Beporter? 

The Beporter (reading): “Question: What was the 
nature of your conference with Director Wilhelm?” 

The Witness: Wilhelm referred to the position I had 
taken in the Niessbrauch matter, the usufruct matter, and 
then told me that their own lawyers had examined the 
matter and had reached the conclusion that my position 
was to be approved and that therefore my position was to 
be shared by their own lawyers, and that therefore no 
claim existed within the terms of the Foreign Exchange 
Control provisions of Wilhelm von Opel against Fritz 
von Opel. 

After that, he said “Let’s leave the legal consideration 
aside.” And then he made lengthy statements to me, point¬ 
ing out that in view of the very tight foreign exchange 
control position of the German Beich, Fritz von Opel 
should feel inclined voluntarily to make contributions of 
foreign exchange to help alleviate the emergency of the 
German Beich. 
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By Mr. Boland: 

Q. Did you communicate the results of your con- 

1553 versation to Wilhelm von Opel? A. Yes, just in 
this letter of July 7, 1937. 

Q. And the purpose of this letter of July 7, 1937, is what, 
Doctor? A. This letter had, in the light of my assign¬ 
ment and in the light of my situation, the extremely im¬ 
portant purpose of putting on paper the approval of the 
Reichsbank of my legal position. 

Q. And did you forward a copy of this letter to Wilhelm 
von Opel? A. Yes, sir; this letter was found in his files. 

Mr. Boland: I offer Exhibits 98, 99, 100, and 101. 

(The documents referred to were thereupon received 
in evidence as Plaintiff’s Exhibits 98, 99,100, and 101.) 

By Mr. Boland: 

Q. I show you now a paper identified as Defendant’s 
Exhibit 32 and ask whether you are able to identify this 
document? A. Yes; this is a copy authenticated by the 
authorities, of the last will of Wilhelm and Martha von 
OpeL 

Q. Do you know who drafted this will, Doctor? A. Yes. 
I drafted it, except for the codicils which were added sub¬ 
sequently. 

Q. And what was the date on which you drafted 

1554 this will, Doctor? A. The date was November 20, 
1938, as I note from the copy of the will. I directly 

remember it was in October or November of 1938, because 
at that time I was present at the hunting lodge at Wil- 
helmsruhe, on the Lake of Moener. 

Q. And who was present at the time the will was 
drafted? A. Wilhelm von Opel, Marta von Opel, Fritz 
von Opel, and I myself. 
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Q. At the time of the drafting of the will, was there any 
conversation in connection with the gift agreement of 
October 5, 1931? A. Yes, sir, for the reason that in con¬ 
nection with this gift agreement steps had to be taken with 
respect to the accounting as between son and daughter. 

Q. Were there any conversations in connection with the 
rights of Marta or Wilhelm von Opel under the Niess- 
brauch? A. No. 

Q. Doctor, do you know an Erich Deku? A. Yes, sir. 

Q. Do you know a Rudolf Deku? A. Also. 

Q. Do you know a Graf Schwerin? A. Likewise. 

1555 Q. Do you know a Major Mudra? A. Likewise. 
Q. Doctor, Rudolph Deku testified here the other 

day in this case, and he testified as a witness for the defen¬ 
dants. He stated that he had had dinner but once in his 
life with Wilhelm von Opel. He stated further, in cross 
examination, that you were not present at that dinner. 

Do you ever recall having had dinner with Wilhelm von 
Opel at a time at which Rudolf Deku was present? A. Yes, 
sir, in the Neva Grill in Berlin. 

Q. And in what year did this dinner take place? A. It 
must have been in the year 1934. 

Q. Do you remember who was present at that dinner? 
A. All those persons that were mentioned before as being 
known to me, and in addition myself, and Wilhelm von 
Opel. 

Q. In other words, you mean that Erich Deku, Rudolf 
Deku, Graf Schwerin, Major Mudra, Wilhelm von Opel, 
and yourself were present? A. That is correct. 

Q. How do you remember this dinner, Doctor? A. 
Mainly for the reason that I never attended another dinner 
with the same guest list, and also for the reason that I 
didn’t attend another dinner at the Neva Grill. 

Q. What was the nature of the conversation during the 
course of the dinner, Doctor? A. I have no imme- 

1556 diate recollection of the conversation, and I assume 
that it slipped my memory, as thousands of others, 

because nothing worthwhile was being said. 
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Q. Doctor, Rudolf Deku stated, at page 844 of the rec¬ 
ord, in answer to the following question by Mr. Baum: 

^ow, Mr. Deku, will you please tell us in words or sub¬ 
stance what you recall was said by Mr. Wilhelm von Opel 
during the course of this dinner 1 " 

Which answer Mr. Rudolf Deku stated as follows: 

“As a result of my questions, and as a result of the ques¬ 
tions of the others, the discussion arose over the payment 
of a fine of three and a half million maras by Wilhelm von 
Opel. 

‘‘We were astonished that he had submitted to such a 
severe fine, without fighting through a regular procedure. 

“And we asked him how it came about, how he happened 
to do that. 

“He stated that it was well worth three and a half mil¬ 
lion marks to have his assets outside of the German locked 
safe.” 

Now, Doctor, do you remember Wilhelm von OpePs hav¬ 
ing made these statements during the course of that din¬ 
ner? A. No; I do not remember that. But I would 
1557 like to add that if such a statement had been made 
by Wilhelm von Opel, it would have fixed itself upon 
my memory. 

Q. Referring to page 842 of the record, in referring to 
a trip which you took to Switzerland, Mr. Deku stated the 
following: 

“Mr. Gros was evidently dissatisfied with the results of 
his conversation with Fritz von Opel, and he stated that 
in his opinion it would be difficult for Wilhelm von Opel 
to prove to the German authorities the bona fide character 
of the agreement which he had concluded.” 

The question is, did you ever make that statement to 
Mr. Rudolf Deku! A. It is wholly impossible that I made 
such a statement, because it is in direct conflict with the 
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basic position which I have always taken in this matter; 
and, in fact, I advised at this time not to submit but to go 
to court in connection with it. 

Q. Doctor, was your deposition ever taken in connection 
with this case! A. Yes, sir, in September of last year in 
Wiesbaden. 

Q. Wiesbaden, Germany! A. Yes, sir. 

Q. And were the documents which you identified here 
today presented as exhibits during the course of that 
deposition! 

1558 Mr. Burling: I object, Your Honor, on the ground 
that it is irrelevant. 

The Court (to counsel for plaintiff): What is the point! 

Mr. Boland: The point of this, Your Honor, is to estab¬ 
lish that during the course of the deposition taken of Mr. 
Gros by Mr. Baum and Mr. Laufer, in Wiesbaden, Ger¬ 
many, at which time the very documents we have here in 
this court that this man has identified today were put in 
evidence and questions asked about them, that during the 
course of his deposition Wilhelm von Opel was sitting 
right next to him, and if they had any questions to ask about 
the waiver, they could have asked them then and there. 
And we think it is very material to get that in evidence. 

Mr. Burling: I object very strongly, if Your Honor 
please. If the testimony is that Wilhelm von Opel waived 
something, and Wilhelm von Opel’s deposition indicates 
the proper party to testify about the waiver is Wilhelm 
von Opel, I think it is argumentative, to which we could 
respond at the proper time, that it is not the proper thing 
to think up this waiver story after Wilhelm von Opel is 
dead. 

Mr. Boland: They were there, Your Honor. Wilhelm 
von Opel was there during the course of this deposition 
about the waiver. 

1559 The Court: And you want to draw some infer¬ 
ence from the fact that they didn’t question him 

about it! 
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Mr. Boland: I want to counteract any inferences they 
are drawing about the fact that there is no questioning of 
Wilhelm von Opel about the waiver. 

Mr. Burling: We agree Wilhelm von Opel was sitting 
there. But when they came to taking the deposition of 
Wilhelm von Opel, they forgot to ask him any question 
about waiver. 

Mr. Boland: We will stipulate that at the time the 
deposition was taken of Dr. Gros, the documents he has 
identified today were identified in the course of the deposi¬ 
tion, and during the course of his deposition Mr. Baum and 
Mr. Laufer were present; and, further, that Wilhelm von 
Opel was present during the course of the deposition. 

Mr. Burling: I will stipulate, if you will join in the 
stipulation that neither Marta von Opel nor Wilhelm von 
Opel was asked a single word about waiver, when their 
deposition was taken. 

Mr. Boland: You can make your argument for the rec¬ 
ord on that. We won’t stipulate on that. 

The Court: Well, you stipulate the facts as to the pres¬ 
ence of the parties, and the presence of the documents, and 
the conclusions can be drawn later on. 

Mr. Burling: All right, sir. 

1560 Mr. Boland: Yes, sir. With that understanding, 
Your Honor, that is all we have on direct. 

Cross Examination 
By Mr. Burling: 

Q. As closely as you can fix the date, when was this 
dinner you have testified to at the Neva Grill? A. From 
imm ediate memory I cannot fix the date any further. It 
was an important prop to my memory that Rudolf Deku 
fixed the date. 

Q. Now, Dr. Gros, this is a very complicated cross exam¬ 
ination that I have to conduct, and I request you to answer 
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my questions as directly as possible, and not volunteer or 
make arguments or make comments about the reason for 
your answers. A. Does that refer to the last answer which 
I have given? 

Q. Yes; I want the best date you can possibly give, and 
nothing else. A. I believe to be required to add this in 
order to make a truthful statement; otherwise my answer 
would have given rise to misunderstanding. 

Q. You are required, on the contrary, to answer my 
questions and say nothing else at this time. 

Mr. Boland: Your Honor, I think that the witness has 
indicated he doesn’t recollect this, because Rudolf 
1561 Deku was the one who fixed the thing in his memory, 
and he doesn’t remember specifically, and I don’t 
see how a man can be required to do that which he cannot 
do. 

Mr. Burling: Then he can say it; but I don’t want argu-' 
ment which can go on for days. 

The Court: I think he has the point now, and let us 
see how we can go on. 

By Mr. Burling: 

Q. Give us the best statement you can as to when the 
dinner at the Neva Grill took place. A. I canot make a 
further statement—a more definite statement. 

Q. Did it take place between 1920 and 19401 A. I al¬ 
ready stated it took place in the year 1934. 

Q. Did it take place in the summer of 1934? A. If I 
examine my conscience closely I must say that any more 
definite statement as to the time would divorce me from 
the truth. 

Q. Well, we certainly don’t want to do that, Doctor. 

Mr. Boland: We agree. 

The Witness: I take that for granted. 
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By Mr. Burling: 

Q. Do you not recall that the dinner at the Neva Grill 
took place shortly after a summary judgment had been 
entered in the Wilhelm von Opel proceedings? A. 

1562 I have no recollection of the fact that there was any 
connection between the summary order and the date 

of this dinner. 

Q. How many times have you been in the Newa 

1563 Grill? A. As I stated already, I have been there 
only once, and it was on the occasion of that dinner. 

Q. And is it not true that the Newa in the 1930’s was 
the most fashionable, or one of the most fashionable 
restaurants in Berlin? A. I don’t know whether you can 
put it that way. At any rate, is was a rather small estab¬ 
lishment. 

Q. It was a very expensive restaurant, was it not? A. 
It belonged to the group of the more expensive establish¬ 
ments. I did not then, and am not now, familiar with the 
very expensive restaurants. 

Q. And the dinner took place in a private dining room, 
did it not? A. I cannot remember that any more. 

Q. And you were invited to this dinner by Wilhelm von 
Opel, were you not? A. How it happened that I was 
present at the dinner, I cannot state any more today. 

Q. Don’t you recall it was a dinner in the nature of a 
celebration given by Wilhelm von Opel? A. No—cele¬ 
bration, what for? 

Q. For the success in getting his money out of Germany. 
A. No, during this time I have only seen him complain¬ 
ing bitterly about the fact that he was pressured by 

1564 the German agencies. 

Q. In 1935,1 believe you testified you were retained 
by Wilhelm von Opel in relation to a usufruct matter? 
A. Yes, that is correct. 

Q. And you are familiar, are you not, with the appli¬ 
cable law in Germany relating to usufructs? A. Yes,* at 



that time I was quite familiar with all the details of these 
provisions, and even today I am familiar with the basic 
principles thereof. 

Q. And it is true, is it not, that a usufruct, as opposed 
to a claim to have someone create a usufruct, is an in rem 
right? A. No, that is not correct, because the term “usu¬ 
fruct” is used even by lawyers in different meanings. 

Q. I am going to show you the German civil code, and 
ask you to point out any chapter relating to a usufruct 
other than a right in rem. A. I assume that this is not 
seriously meant, because otherwise it would take too much 
time. 

Q. I assure you, Doctor, it is seriously meant, because 
I am advised by my experts that there is no such reference 
in the code anywhere, and I ask you to point one out to me 
if there is one. A. In order to do this properly, I will 
just as a matter of precaution check up in the index. 

1565 Mr. Boland: Your Honor, while he is checking, I 
don’t want the record to indicate that because he may 
or may not find something in the German code that the 
position of the plaintiff is unwarranted, or the position of 
the defendant in this case. He is not qualified in German 
law. 

Mr. Burling: Your Honor, I am merely laying a founda¬ 
tion for attacking the testimony of this witness with respect 
to the termination of the usufruct. I am not trying to make 
him a general expert. I am merely laying a foundation for 
an attack on his testimony relating to the termination of 
the usufruct, which we contend never was terminated at 
all, if it ever came into existence; that is, if this was not a 
sham transaction from the outset. 

Mr. Gallagher: Could you clarify that? You mean it 
was not terminated because it did not receive the approval 
of the Germans? 

Mr. Burling: No, no, my contention, which I am coming 
to, is that it was impossible validly to waive a usufruct or 
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even a claim for a usufruct once it was created, without a 
license, and a license was never issued, or at least, there is 
no testimony from Mr. von Opel that a license was issued. 

The Witness: May I hear the question again? 

(The pending question was read by the reporter.) 

The Witness: No, I think I must agree with you that the 
usufruct in a technical sense appears only as a right 

1566 in rem in this code. 

By Mr. Burling: 

Q. And that is the code in which the German civil law 
is embodied, is it not? A. Yes, since 1900. 

Q. Now, Doctor, what are the conditions required to cre¬ 
ate a valid usufruct? A. In order to avoid misunderstand¬ 
ings, shall I take the word “usufruct” to mean a right in 
rem? 

Q. Yes, as defined in the code. A. The requirements 
are basically the same as those required for the creation 
of any other right in rem, that is, a meeting of the minds 
and delivery, or, in the place of delivery, a substitute for 
such delivery. 

Q. And once there is an agreement that a usufruct is to 
be created, then all that is left undone is the delivery of 
possession to the usufructuary, is that right? A. That is 
correct, if the question is put in an abstract fashion, be¬ 
cause otherwise the particular circumstances must be taken 
into consideration. 

Q. Suppose we take these hypothetical circumstances. 

“A” gives legal title to property to “B”, and it is agreed 
that “A” is to keep the usufruct, and “B” takes the prop¬ 
erty and sells it, and puts the proceeds in a safe deposit 
box, and delivers the key to that box to U C”. And 

1567 “A” and U C” have agreed that “C” is the agent of 
“A”, and “B” gives the key to “C”, and at that time 
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“C” agrees to hold the key in his capacity as “A’s” agent. 

Under those circumstances, the delivery of the key would 
constitute good delivery to the usufructuary, and a valid 
usufruct would arise, is that not sot A. I must state that 
my intellectual capacity didn’t quite catch up with the 
hypotheses presented to me, and therefore I would like to 
put them down again. 

Q. Isn’t this pure sham, Doctor, aren’t you just acting! 
A. I don’t know how I gave cause for such a statement on 
your part, and I reject it. 

Q. Haven’t you been dealing with precisely the hypo¬ 
thesis I put to you in this very matter ever since 19351 
A. Not so. 

Q. Don’t you know that Fritz von Opel swore in 1935 
that he put the shares of Uebersee in a box, and took the 
box and gave the key to the box to Hans Frankenberg as 
his father’s agent? 

Mr. Gallagher: Your Honor, I will have to object. The 
testimony of Mr. von Opel is not to that effect. The record 
reflects that Mr. von Opel gave him a key, and subsequent¬ 
ly, the following year, asked him to be the agent. You con¬ 
stantly, Mr. Burling, change the record in that respect. 

Mr. Burling: May I state to Your Honor that Mr. 
1568 Gallagher has made an unwarranted assertion, that 
my question is entirely correct, that the affidavit of 
Fritz von Opel says in the most clear possible language 
that he gave the key to Hans Frankenberg as agent for his 
father. 

The Court: There is no use of arguing about it He is 
asking the question as to whether this witness recalls that 
as a fact. If that’s the wrong hypothesis, you can bring it 
out later on. 

He asked him if he doesn’t recall that was the fact. 

Mr. Burling: I asked him if he didn’t recall that Fritz 
von Opel swore to that? 

Mr. Gallagher: Just for the purpose of the record. Your 
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Honor, even the affidavit itself, which I submit should be 
read on this point, was not given to him for that purpose, 
but said it was held for that purpose. The key was held 
by— 

The Court: Let us not waste too much on this. What he 
is trying to develop is whether the witness knows what he 
is talking about. Let us not spend too much time on it. I 
am going to let you argue the significance of the testimony 
at the proper time. What you are trying to establish is 
that he is familiar with the hypothesis. 

Mr. Burling: That is correct, Your Honor. 

The Witness: I learned about this in the course of this 
proceeding. 

By Mr. Burling: 

Q. Don’t you understand my hypothesis? Don’t 
1569 you understand that in my hypothesis Wilhelm is 

“A”, Fritz is “B”, and Frankenberg is U C”? A. I 
have made notations so that I will better understand it, 
and I request you to continue. 

Q. All right, my question is, on the hypothesis I gave 
you, the fact that “C” holds the key as agent for “A” would 
be a good delivery to "A” for the purpose of creating a 
usufruct. A. In this abstract fashion of putting the ques¬ 
tion, nothing reliable can be stated. 

Q. Well, will you answer the question? A. It is im¬ 
possible to answer the question. 

Mr. Gallagher: Mr. Burling, I suggest you now state 
the hypothesis, so he can write it down. I think it will save 
time. I think he has forgotten the hypothesis. 

Mr. Burling: All right. 

By Mr. Burling: 

Q. The hypothesis, once more, is : “A” gives legal title 
of property to “B”, and “A” and “B” agree that “A” is 
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to retain the usufruct And U B” places the property 
in a safe deposit box* And a A” and “C” agree that 
shall act as the agent of “A”. And “C” then holds 
to the safe deposit box as agent for “A”, having 
ly been given the key by “B*. 

And “B” and U C” agree that “C” is to hold the key as 
agent for “A”. A* From the many assumptions 
1570 that were made I can see that an agreement of 

parties is present, and also something that can be de¬ 
scribed as a delivery or substitute for delivery, which would 
bring a usufruct into being, in an abstract fashion. 

Q. But nevertheless valid? 


Mr. Gallagher: I just want to ask one question, 
hypothesis, if I recollect correctly, stated that “A” 
“C” had agreed, “A” being the father, and “C” 
Frankenberg, is that correct? 

Mr. Burling: Yes, you heard correctly. 

The Court: But nevertheless valid, he asked. 

The Witness: Certainly. 


By Mr. Burling: 


Q. Once a usufruct is established under German 
can be terminated, can it not, by the act of the 
tuarv? A. Certainly, the niessbrauch can be term; 

Q. And by the act of the usufructuary? A. I. 
if the whole thing is to be waived, a consent of the 
parties is required. 

Q. And when a usufruct is waived, and the title 
agrees, then the beneficial interest in the property passes 
to the title holder, is that right? A. I do not understand 
that 

Q. Well, supposing that I have the usufructuary 
1571 interest in a thousand hectare farm; as long as I 
have the usufruct, I get all the crops that 
that farm, don’t I? A. Yes. 
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Q. And if you held the legal title, you wouldn’t get the 
crops until the usufruct was over, would you? A. Cer¬ 
tainly. 

Q. And if I waive my usufructuary interest, and you 
consent to it, my right to the crops moves to you immediate¬ 
ly, does it not? A. You cannot put it in those terms under 
German law, but in substance that is the case. 

Q. And so a waiver of a niessbrauch or usufruct is a 
disposition of a property right, isn’t it? A. Yes, because 
the term ‘‘niessbrauch” itself is a right in rem as we use 
the term at the present time. 

Q. Is it not true that under German law after August 1, 
1931, a disposition of a right or claim for foreign exchange 
could not be made without a license from the Reich foreign 
exchange control office? A. I do not know whether you 
can put it in that fashion, I would have to know what 
technical term the law uses in order to give an answer to 
that. 

Q. Didn’t you ever look up the law on this point? A. 
Certainly, at the time when I handled the matter, 
1572 I knew it in my memory, but I am not a peripatetic 
library. 

Q. Fortunately, we have a library here, Doctor. 

Mr. Burling: (To the clerk) May I have defendant’s 
31, please? 

The Clerk: That I don’t think has ever been entered, 
that is the Reichsgesetzblatt. That was marked for iden¬ 
tification. I don’t think it ever came into my exhibits. I 
have it so marked, as marking for identification. 

By Mr. Burling: 

Q. I show you a photostatic copy of Pages 421 to 425 
of the Reichsgesetzblatt for August 1, 1931. This is an¬ 
other copy of defendant’s 31. 
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Mr. Boland: Is this the currency laws? 

Mr. Burling: Yes. 

Mr. Boland: No objection. 

By Mr. Burling: 

Q. Will you look at section 12? What does that provide 
with respect to foreign exchange transactions? A. It is 
provided that transactions which violate the provisions of 
sections 3 to 11 are void. 

Q. Will you look at sections 3 and 4, and see what trans¬ 
actions are dealt with. Rather, Doctor, will you look at 
paragraph 3, and see if my translation is correct? 

“Foreign currency, or claims payable in foreign currency 
which have been acquired otherwise than in accord- 
1573 ance with section 2 may be transferred only under 
a license in writing of the Office of Foreign Control, 
except where such assets axe sold to the Reichsbank, or 
one of the banks provided for in Section 2, Paragraph 3. 

“4. Foreign securities not listed on a German stock 
exchange may not be acquired for a consideration except 
under a license in writing of the Office of Foreign Exchange 
Control. Foreign securities not listed on a foreign stock 
exchange may be transferred only under a license in writ¬ 
ing of the Foreign Exchange Control, except where the 
securities are sold to the Reichsbank or one of the banks 
provided for in Section 2, Paragraph 3 * 

Is that correct? A. Yes. 

Q. In the light of this proclamation, could a usufruct 
validly created in foreign securities be waived without a 
license? A. Section 3.refers to foreign means of payment 
or claims; Section 4 to securities. If the law is construed 
literally, then it must be stated that a niessbrauch is not 
included in these provisions, for it quite evidently is 
neither a foreign means of payment, nor a claim, nor a 
foreign security. The niessbrauch is a right in rem from 
which possibly such foreign securities, claims of foreign 
currency, may accrue. 
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1575 If they so accrue, then of course they constitute 
foreign claims, foreign means of payment, and secu¬ 
rities which are included in Sections 3 or 4. 

Q. On the hypothesis that you have a usufruct present¬ 
ly in foreign securities, was it not necessary to have a 
license in order validly to waive the usufruct? A. I have 
in my legal memoranda taken the position because of the 
highly personal nature of the usufruct, such a license was 
not required, but I would like to add that one could be 
of a different opinion, if one does not construe the provi¬ 
sions literally, but keeps in mind the economic purpose 
of the law, and wants to include the economic consequences 
resulting from such transactions. 

The Court: Mr. Burling, you will be some time longer, 
won’t you? 

Mr. Burling: I am afraid so. 

The Court: As I told you yesterday, I had to make an 
appointment yesterday. I will have to adjourn at this 
time. We will go until ten o’clock tomorrow morning. 

(Accordingly, at 3:45 p. m. the trial was adjourned until 
10 o’clock the following morning, Thursday, December 23, 
1948.) 

• • • • • 

Proceedings 

1579 Mr. Burling: Your Honor, may the record show 
that I have furnished plaintiffs with all of the state¬ 
ments or papers other than my own trial brief which we 
have, relating to Mason Houghland, except FBI reports. 

Mr. Gallagher: We acknowledge the receipt of those 
from Mr. Burling, Your Honor. 

The Court: All right 
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Whereupon, Dr. Daniel Geos, returned to the witness 
stand and was examined and testified further, through the 
interpreter, Mr. Joseph Laufer, as follows: 

Cross Examination (Resumed) 

By Mr. Burling: 

Q. Dr. Gros, I am going to ask you to look once more 
at Section 4 of the report of the Reich President of August 
1, 1931. Will you look, please, at the second sentence of 
that paragraph? I want you to look particularly at the 
verb in that sentence, and I want you to look at the verbal 
phrase; that is, there is a verb modified by a preposition. 
And the first word of the verbal phrase is the German word 
“uber”, is it not? A. Yes. 

Q. Then the next word in the verbal phrase is the 

1580 word “darf”? Is that right? A. Yes. 

Q. And the next word is “werden”, is it not? A. 

Yes. 

Q. We skipped the word “verfugt”, did we not? A. 
Yes. 

Q. And the verb is modified by the word “nur”? Is that 
right? A. Yes. 

Q. And the infinitive of the actual verb used is “ver- 
fugen”? Is that right? A. Yes. 

Q. And “uber” is a preposition that customarily goes 
with the verb “verfugen”? Is that right? A. Yes. 

Q. And the term “verfugen uber” is a technical term of 
the German civil law, is it not? A. Yes. 

Q. And the noun form of the word “verfugen” is “ver- 
fugung”? Is that correct? A. And when used in the Civil 
Code, it means a declaration of intention which results 
directly in the loss of a right or a change in a right by 
which the right is encumbered?—in other words, a legal 
transaction by which a right is directly transferred, en¬ 
cumbered, changed in its substance, or terminated? 

1581 Is that correct? A. Yes, that is correct. The em¬ 
phasis is on the word “immediate” or “direct”. 
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Q. And it would include, would it not, one, transfer of 
ownership or of an existing pledge, or assignment of a 
claim? A. Yes. 

Q. And another transaction which would be a verfugung 
would be a creation of a right in rem in a given property? 
A. That is also a verfugung. 

Q. And another class of transactions which is classified 
as verfugung are waivers of rights? Is that correct? A. 
Yes. 

Q. Are you familiar with a volume entitled “Treatise 
on Civil Law”, by Enneccerus-Nipperdey? A. Yes. 

Q. I will show you a section entitled “Waiver”, which 
is a subsection to a section called “Particularly Important 
Verfugungen”, and ask you if you will state how the authors 
of this treatise define “waiver”. 

Will you just read, please, the definition of “waiver” 
which I handed you? A. On page 429, under 3, it is stated 
as follows: 

“A ‘waiver’ in the larger sense of the word is the sur¬ 
render of a legal advantage by a declaration of in- 
1583 tent directed toward that end.” 

That is the first sentence. It is stated there fur¬ 
ther: 

“This legal advantage may be a right or may arise with¬ 
out such a right, from a rule of law which operates in 
favor of somebody, in particular a rule of the law of pro¬ 
cedure. 

“Since, however, the waiver of rights is of importance 
almost exclusively for private law, and moreover can be 
substantially distinguished from the other kinds of waivers, 
it is recommended to define the surrender of a right by 
declaration of intent as a waiver in the narrow sense of the 
term”—and so on. 

“The waiver of”— 



Q. Just a moment, Doctor. You said “and so on”, did you 
not! A. No. I have also read the next sentence. 

Q. Well, you did use the words “and so on”, did you not? 
A. That is correct But after I had read the next follow¬ 
ing sentence. 


Mr. Burling: Then I will ask the interpreter to read the 
next sentence. * , 

The Interpreter: I read it already. 

Mr. Burling: Will you translate it? 

The Interpreter: “No waiver is presented by the 
1583 mere non-acquisition of a right, if thereby a right 
of expectancy is not surrendered thereby”—and so 
on. 


Q. Will you look again at Section 4 of the Executive 
Order of August 1,1931, and state whether or not it is not 
clear to you that the waiver of a valid usufruct in foreign 
securities was a transaction within the meaning of that 
section? A. I believe to remember to have stated already 
yesterday that I am of the opinion that a waiver of a usu¬ 
fruct does not constitute a verfugung within the terms of 
this section, because by such a waiver, income which is 
pertinent to the terms of the Foreign Exchange Control 
is not affected directly or immediately, but indirectly. 

And I have also stated this position in my applications 
to an agency, although I am willing to admit that arfother 
interpretation is possible, if one does not keep in mind the 
direct legal language, but the economic consequences and 
results. 

Q. By the way, this textbook I showed you is a standard 
German commentary on the civil law, is it not? A. By all 
means, yes. 

Q. And you agree with what it says about verfugung, 
do you not? A. Yes. 
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1584 Q. And you agree with what it said here about 
waivers, do you not! A. Yes. 

Q. And you agreed yesterday, did you not, that a usu¬ 
fruct, in the technical sense, is a right in rem in property! 
A. Yes. 

Q. And therefore a usufruct in foreign securities is a 
present right in rem in those foreign securities, isn’t it! 
A. Yes. 

Q. And a waiver of a usufruct would affect an immedi¬ 
ate change in the legal status of the foreign securities, 
would it not! A. Yes, as far as the property right is 
concerned. 

Q. Will you explain, then, why a waiver of a valid usu¬ 
fruct is not a present change in the legal status of the 
property so as to make it a verfugung? A. The waiver of 
a usufruct for the purposes of foreign exchange control 
does not directly affect the income from the securities 
which is alone pertinent to the terms of the provisions con¬ 
cerning Foreign Exchange Control. 

Q. But it does immediately and directly affect a right 
in rem in the foreign securities, does it not? A. Yes. 

Q. And the concept of verfugung in the foreign 

1585 exchange law is fully as broad if not broader than 
the concept in the general civil law? Is that not 

right? A. You cannot put it that way, because the Foreign 
Exchange Control legislation has a different end in mind 
than the rules of private law do. 

Q. But those transactions which are characterized as 
verfugung, for purposes of civil law, are also characterized 
as verfugung, for purposes of the foreign exchange rales, 
aren’t they? A. In the foreign exchange law, as in all 
specialized fields, it is customary to refer to the general 
concepts of civil law. But it must be decided from case to 
case whether or not a modification is in order where these 
concepts do not fit the particular case. 

Q. Now, do you know Dr. Hartenstein’s book on the law 
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of foreign exchange, do yon not? A. Yes; I have quoted 
from it myself in my applications. 

Q. And it is the principal commentary on foreign ex¬ 
change law, is it not? A. It is a respected commentary. 

Q. Will yon look at pages 100 and 101 of Hartenstein’s 
commentary and see if he does not define verfugung for 
purposes of foreign exchange regulations, in substan t ially 
the same way as you have yourself defined the term, in 
agreement with the earlier text I showed you. 

1586 Specifically, isn’t it true that Hartenstein defines 
transactions which are verfugung as sales, pledges, 

creation of a usufruct; in the case of claims, also perform¬ 
ance by the debtor or by a third person; accords and satis¬ 
factions, as well as depositing the assets and simultane¬ 
ously waiving the right to reclaim it; also assignment, set¬ 
off, waiver, extension of time? A. So far as I can see 
now, Hartenstein takes a thing which is quite natural, the 
concept of verfugung as developed in the civil law, for his 
starting point, and therefore considers transfer, assign¬ 
ment of claims, the creation of a usufruct, and so forth, 
as included in the term of verfugung, which is quite obvi¬ 
ous. j 

But he does raise the question, on his own, whether or 
not the concept of verfugung for purposes of Foreign Ex¬ 
change Control legislation must be defined in a different 
way. And after weighing various opinions, he finally in¬ 
clines to the view that for the time being the concept of 
the private law of verfugung should be used until by gov¬ 
ernmental directives the question had been clarified. 

Q. Are you in possession of the text of any govern-’ 
mental directives that subsequently did clarify the defini¬ 
tion of verfugung? A. I only see from Hartenstein that 
he refers to general orders, Roman numerals II, IX, X, 
XXI, XL, XLI, which he says dealt with the matter. 

1587 Q. You came all the way frdm Germany to testify 
in this lawsuit, didn’t you? IL^Yes. 
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Q. And you understood when you left Germany that the 
main point of your testimony was to deal with the question 
of waiver of Niessbrauch, didn’t you? A. I only knew I 
was to be questioned concerning matters which came with¬ 
in my observation, but not concerning questions of general 
law. 


Mr. Boland: I would like to make a statement to the 
Court at this particular time, thait this witness was also 
going to testify in regard to the criminal proceedings, 
which have been more or less precluded by strong argu¬ 
mentation on the part of the Government This man was 
not brought over here as a legal expert to testify on Niess¬ 
brauch. He did not come over here to testify on the legal 
aspects of this case. That was not the purpose of this 
trip. 


By Mr. Burling: 

Q. I will renew my question, which you did not answer 
when I asked it first: 

Are you in possession of any texts indicating that the 
German Government subsequently changed the definition of 
the concept of verfugung? A. My present memory does 
not contain anything concerning such a definition. 
1588 Q. And Hartenstein specifically includes, within 
the class of transactions which are called verfugung, 
waivers? A. I haven’t read it here, but I take it for 
granted. Yes, it is here, a waiver of assertion. 

Q. Now, as a matter of fact, didn’t you yourself come 
to the conclusion, in 1935, that a waiver of a usufruct in 
foreign exchange required a license in order to be valid? 
A. I stated that different opinions concerning this are 
possible. But in my application to the Foreign Exchange 
Control Office of November, I have taken that position 
which was most favorable to my clients; I took the posi¬ 
tion that it did not constitute such a verfugung. 


■ ■ 
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The Court: What is the exhibit number? 

Mr. Burling: Number 96. This is a memorandum 

1590 the witness testified yesterday he-prepared. 

The Court: All right. 

Mr. Boland: The point I make, Your Honor, is by his 
excerpting that particular paragraph, it might lend cre¬ 
dence to the argument that a valid usufruct has been cre¬ 
ated, and in the prior arguments in that very exhibit he has 
been arguing no valid usufruct has been created. That is 
a “but if” argument 

Mr. Burling: My entire examination of the witness, Your 
Honor, is on the hypothesis that a valid usufruct was cre¬ 
ated, and trying to establish it could not be waived with¬ 
out a license. 

The Court: All right 

Mr. Burling: And I am trying to bring out the point 
that the witness himself said in 1935 that it could not be 
waived without a license. 

The Witness: This is a gross misunderstanding. 

By Mr. Burling: 

Q. I take it, you don’t mean a pun? A. I don’t know 
what I should say about this. It is incomprehensible to me 
how such an answer can be given to me. 

Q. At any rate, did you not state that if a valid usu¬ 
fruct had been created, then it could not be waived without 
a license? Isn’t that exactly what you say in this 

1591 memorandum? A. No; that is precisely what I am 
not saying. But I say that the accrued income cannot 

be waived without a license, and in such clear words that an 
erroneous interpretation is quite incomprehensible to me. 

Q. I agree with you there. But you do say, do you not, 
“A waiver is a transfer within the meaning of the foreign 
exchange regulations”? A. Yes, by all means. 

Q. And you do say that a waiver within the meaning of 
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the foreign exchange regulations requires a specific li¬ 
cense? A. Yes. 

Q. And you also know, do you not, that if parties went 
through a purported transaction which required a license, 
without obtaining a license, that purported transaction was 
void? A. Yes. 

Q. Now, going back to the years 1935 through 1937, did 
you have any personal knowledge whatever as to whether 
a valid usufruct in the proceeds of 600 Opel shares had in 
fact been created in 1931, or 1932? A. No. 

Q. And, more specifically, you did not have any personal, 
knowledge as to whether Hans Frankenberg held the key 
to a box in which the Uebersee shares were placed, in the 
capacity of agent for Wilhelm von Opel, did you? 

1592 A. No. 

Q. Will you say again when you first heard about 
the gold case? A. During the Wiesbaden depositions. 

Q. I see. You heard Mr. Laufer translate portions of 
Mr. Fritz von Opel’s affidavit during the Wiesbaden deposi¬ 
tions, did you not? A. Yes. 

Q. And in fact you heard Mr. Laufer read those portions 
of the gold case affidavit of Fritz von Opel, at the Wies¬ 
baden depositions, in which Fritz von Opel stated that 
the Uebersee shares were in a box in a bank in Zurich, 
and that Frankenberg was holding the key to the box as 
Wilhelm von Opel’s agent? Isn’t that correct? A. Yes. 

Q. And you still say that your difficulty yesterday in 
understanding the hypothesis I put to you was genuine? 
A. They are genuine, for the reason that it is difficult 
to draw conclusions from the hypothesis whether or not a 
valid usufruct was created. 

Q. You did not come to this country now at your own 
expense, did you? A. No. 

Q. Who did pay your passage? A. I was advised 
that the passage had been paid. I take it that Fritz 

1593 von Opel paid for it. I haven’t made special in¬ 
quiry about that. 



1036 


Q, Are yon receiving any additional compensation from 
anyone for coming to this country? A. No. All I get is 
reimbursement for my expenses. 

Q. You agreed to come here and stay away from your 
law practice in Germany for many weeks, in return for 
nothing more than expenses? A. Yes, because I do not 
suffer any economic disadvantages from it 

Q, And you also have performed legal services in con¬ 
nection with this case in Germany, have you not? A. Yes, 
I have made repeated inquiries. 

Q. Have you been paid or promised pay for those ser¬ 
vices? A. No. 

Q. You just contributed them free? A. I have rendered 
so many services to the family von Opel, and I have re¬ 
ceived such large compensation from the family von Opel, 
that I cannot charge for such petty matters. 

Q. As a matter of fact, you are the executor of the will 
of Wilhelm von Opel?—are you not? A. Yes. 

Q. And it is the custom in Germany, is it not, that the 
executor is paid in accordance with a schedule of fees pre¬ 
pared by the bar associations? A. It is not pre- 
1594 cisely that way, but by and large it is correct. 

Q. And where the executor deals with an estate 
of more than a million marks, a fee of one per cent of the 
estate would be considered appropriate? Is that correct? 
A. Yes. 

Q. And the estate of Wilhelm von Opel, using the marks 
as they were before their recent devaluation, contained 
more than ten million marks, did it not? A. Yes. 

Q. So that you expect to receive compensation, as execu¬ 
tor, of at least a hundred thousand marks, do you not? 
A. Unfortunately not, because the fee is determined on 
the basis of the value during the course of the activities 
of the executor, and the value is substantially less today. 

Q. What do you think the value of Wilhelm von Opel’s 
estate is today? A. The large majority of the estate con¬ 
sists of securities which are deposited in a collective ac- 
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count with a Berlin bank, and it has been seized by the 
Bussians and their legal fate is undetermined as yet* 

Q How did you come to be named the executor? A. 
The will named Fritz von Opel as executor of the estate. 
It was also provided, in .order to take care of all eventuali- 
tie, that Fritz von Opel could appoint somebody 

1595 else in his own stead. This Fritz von Opel has done, 
and thereupon the surrogate’s court in Wiesbaden 

has issued a certificate naming me as executor. 

Q. But at any rate this law business in connection with 
the estate of Wilhelm von Opel was given to you by the 
action of Fritz von Opel? Is that correct? A. Yes. 

Q. Going back to your retention by Wilhelm von Opel 
in connection with the usufruct, when were you first re¬ 
tained on this subject? A. The Niessbrauch was already 
involved in the criminal proceedings. But the actual man¬ 
date in that respect I received about the time I prepared 
this memorandum of law. 

,Q. When did Wilhelm von Opel first say to you that he 
considered the usufruct as nugatory? A. I cannot state 
that from memory. 

Q. Was it just at the time this memorandum, which is 
Plaintiff’s 96, was prepared, or earlier? A. I cannot state 
that on memory. I would have to draw conclusions which 
would be uncertain. 

Q. What is vour best recollection? A. I can’t give an¬ 
other answer than the one I gave already. 

Q. At any rate, at the time you prepared Plaintiff’s 96, 
the thought had occurred to you, had it not, that 

1596 the German authorities might require or seek to re¬ 
quire Wilhelm von Opel to report his usufruct in 

foreign exchange, for Foreign Exchange Control purposes 
and for tax purposes? A. Yes. The fear that the German 
authorities would take steps with respect thereto was al¬ 
ways alive, because of the memory of the preceding crim¬ 
inal proceedings involved. , 
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Q. And therefore you understood, did you not, it was 
extremely important to Wilhelm von Opel to make it ap¬ 
pear to the German Government that there was no usu¬ 
fruct? A. That was very important for him in order to 
restore to him the sense of legal security which otherwise 
was absent 

Q. And that was the purpose of all the legal activity 
which you carried on, about which you testified yesterday, 
wasn’t it? A. Yes. 

Q. You testified yesterday concerning Plaintiff’s 97-A, 
and stated there was a draft attached to it, did you not? 
A. Yes, sir. 

Q. This draft was not signed, was it? A. No. 

Q. And no other document of this nature, that is, a 
formal, written amendment of the gift agreement of Octo¬ 
ber 5, 1931, was ever signed, was it? A. None that came 
to my personal attention; but I assume that there was none, 
because the parties relied in this respect entirely on 
1597 what I advised them to do. 

Q. You testified yesterday, at page 1537, as fol¬ 
lows : 

“Question: Doctor, you have testified, have you not, 
that the draft attached to Exhibit 97-A was a draft of an 
agreement in connection with waiving the Niessbrauch?” 

And you answered— 

“I did not say that this draft was a draft for a contem¬ 
plated waiver of the usufruct, but was a draft of a state¬ 
ment to the effect that the parties considered the usufruct 
as being no longer in effect” 

I ask you to look at the letter to which the draft was 
attached. It is there stated, is it not?— 

“The parties to this agreement intend to take action 
on the basis of this conclusion, and to deelare explicitly 
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in a supplement to be drawn up to the deed of gift that 
the usufruct stipulations contained therein will be con¬ 
sidered as void.” 

Is that not a statement of what the parties intend to do 
in the future, rather than a statement of what they think 
did happen in the past! A. That is correct, upon a strict¬ 
ly literal interpretation. 

Q. Thank you. Now, coming to the hypothesis that a 
valid usufruct did not arise, because of failure of 

1598 delivery of possession to the usufructuary, there is 
still a very difficult legal problem, is there not, as 

to whether a waiver to a claim to create a usufruct, or a 
waiver to a claim to income, would be valid without a 
license! A. I did not consider that problem as such a 
serious one. 

Q. I see. You heard Dr. Kronstein testify concerning 
the German law, did you not! A. I was only present for a 
short time, and I understood very little. Most of the time 
I was not present. 

Q. Well, you understand, do you not, that plaintiffs 
have three hypotheses, three possible ways, in which they 
say the gift agreement of October 5, 1931, can be con¬ 
strued! A. I have heard about that from Dr. Kronstein. 
But if it is important, I would like to be told about these 
three possibilities again. 

Q. You understand that the first hypothesis is that what 
was done on October 5 was that an agreement was entered 
into whereby Wilhelm von Opel had a claim to receive 80 
per cent of the income from the gift! A. Yes, a claim in 
personam. 

Q. On that hypothesis, in 1935, Wilhelm von Opel had 
an in personam claim against Fritz von Opel for 80 per 
cent of the income! Is that right! A. Yes, in the event 
of emergency, as I was always told. 

1599 Q. That may have been the purpose of the gift, 
but it was a present in personam claim which Wil- 


1040 


helm von Opel could exercise legally at any time he chose! 
Isn’t that so! A. Yes, for the case of an emergency. 

Mr. Boland: Your Honor, I think this is quite confusing. 
Dr. Kronstein was testifying as an expert, and in giving 
his interpretation of the gift agreement alone, he knew 
nothing of the facts of the case. They are asking questions 
of Dr. Gros for truth of the purpose intended by this re¬ 
servation from the father and mother. And he cannot dis¬ 
tinguish as to the right of distress, which was not present 
in Dr. Kronstein’s testimony. 

The Court: I am a little bit lost in what you are trying 
to develop here, Mr. Burling. 

Mr. Burling: What I am trying to get at, Your Honor, 
is that even in the event that the Court should believe von 
Opel’s testimony that there was no agency, and disbelieve 
his testimony earlier that there was an agency, and there¬ 
fore that the usufruct, the right in rem, did not arise, but 
it was merely a right in personam, even that, I say, could 
not be waived as a matter of German law. 

The Court: I don’t think this witness is the one to be 
asked about that, on cross examination—I mean, about 
something Dr. Kronstein said on the stand here. If 
1600 he had that in view, or in mind, when he drew these 
papers. That might be different. But I don’t think 
we want to go into his observations in regard to what Dr. 
Kronstein said. 

Mr. Burling: I was trying to exhaust the possibilities. 
My position is that there was no possible way in which this 
could be waived without a license. 

The Court: But you have asked him that extensively, 
and now you are taking up some view of Dr. Kronstein’s, 
from three different points of view, and asking his opinion 
about them, which I think is not proper cross examination. 

Mr. Burling: Very well, Your Honor. But the witness 
did testify about waiver in general, and so far I have asked 
him only about waiver of a right in rem. 
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The Court: I think yon can ask him about anything 
which operated on his mind when he drew any. of these 
papers, or the agreement about which he has -testified, but 
not otherwise. • * 

Mr. Burling: Very well. Your Honor. I will drop the 
hypothesis. : • ■ * 

The Court: I think we have been going rather far on 
that other proposition. He is not really your expert 

Mr. Burling: Well, Your Honor, the point is— 

The Court: I think I will just sustain the objection. My 
ruling is going to be that anything he said or did, or any 
views he had at the time he drew this, you may ask him 
about 

I don’t think we ought to take the time to try to 
1601 pick out of him, by way of cross examination, some 
present view he has as to the law. 

Mr. Burling: If Your Honor please, he did express the 
view that a waiver could be made. 

The Court: I know. Anything he said at that time you 
may ask him about 

Mr. Burling: Yes, Your Honor. 

« ^ - * - 

By Mr. Burling: ■ 

...... . ‘ »i *. • > 

Q. Bid you express the view to any official of the German 
Government that due to any action taken by Wilhelm, 
Marta, and Fritz von Opel, rights which Wilhelm and Marta 
von Opel possessed ceased to exist! A. Yes. . 

Q. And was it not clear to you that no such rights could 
cease to exist in the absence of a license from the German 
Government! A. No. v * 

Q. Bid you advance arguments to the German Govern¬ 
ment and to Wilhelm von Opel to the effect that rights 
which Marta and Wilhelm previously held had come to an 
end validly, even though no license to terminate those 
rights was ever obtained! A. Yes; that is the very pur¬ 
pose of my applications addressed to the Foreign Exchange 
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Control Office in Wiesbaden of October 8, 1935, and my 
subsequent letter to the Federal Office of Foreign Exchange 
Control. 

1602 Mr. Burling: I would ask Your Honor if you 
would clarify the ruling. I do not understand what 

I am allowed to do and what I am not allowed to do. 1 
did think I would be allowed to try to point out to this 
witness that the position he took before the German Govern¬ 
ment is clearly contrary to the German law. 

The Court: I think you have been permitted to cross 
examine at length. Ask him about this license, and the 
necessity for it What I was sustaining the objection to 
was that you took up the series of claims that this other 
witness on the stand in this trial advanced, toward getting 
his opinion on those claims. 

Mr. Burling: I will drop that. Your Honor. 

The Court: Any matter that came to his mind at or 
about the time he rendered a statement or opinion, or took 
any action that has been testified to on direct, I think is 
pertinent 

Mr. Burling: Then I shall confine myself to that. Your 
Honor. 

Mr. Boland: It would seem that this witness has testi¬ 
fied that in his opinion no license was needed. And it seems 
to me incumbent upon the defendants to prove their point 
as a matter of law with their expert. 

The Court: As I understand it, he asked him any number 
of questions about that. If he hasn’t completed it, 

1603 I will permit him to do that. 

Mr. Burling: I have not asked more than one or 
two questions on whether you could waive an in personam 
right. 

The Court: I thought I remembered you specifically 
asked him that. But you can ask it again. 
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By Mr. Burling: 

Q. Will you not agree, Doctor, that a claim to receive 
income from foreign securities falls within the purview of 
the foreign exchange regulations! A. As far as l remem¬ 
ber, I have never stated such a claim in my* application, 
but have always spoke of a claim to the subsequent creation 
of a usufruct 

Q. Well, I now ask you, will you agree with me that a 
claim for income from foreign securities would be a claim 
within the purview of the foreign exchange regulations! 
A- Yes; I would agree to that at first blush. 

Q. Now, do you have any authority whatever for the 
proposition which you gave to the German Government 
that a claim to have a usufruct created in the future, in 
foreign securities, could be waived without a license! A. 
I do not have authority for that, but I have the statement 
from Beichsbank Director Wilhelm that his lawyers agreed 
with my legal position. 

Q. We will come to Wilhelm in a moment. But do you 
have any formal legal authority of any kind that you 
1604 can cite! A. Neither a position pro nor a position 
contrary can be directly read from the statute. 

Q. Do you have any commentary, article, or decision, 
or other formal legal matter, that supports your position! 
A. No. This singular case, as far as I know, had never 
been decided before and had therefore to be decided in 
accordance with general principles, and my position was 
subsequently approved. 

Q. But whether or not is was approved, which you under¬ 
stand is in dispute, do you have any subsequent formal 
writing of any kind that supports your position! A. I 
can only refer to my memorandum of August 8, and Decem¬ 
ber 27. 

Q. You wouldn’t expect any court to accept as a formal 
authority a self-serving letter written by you, would you! 
A. Of course, I base my argumentations on the law. But 
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in so far as the law does not provide in unequivocal 
language for this particular case so that you can simply 
read the decision from the text, general arguments have 
to be made which are based— 

The Court (interposing): We are going to a terrible 
lot of length about nothing. He asked him if there was 
any formal decision. Ask him that. That is all we want 
to know. 

1605 The Witness: No. 

By Mr. Burling: 

Q. Now, coming to your conversation with Wilhelm, as¬ 
sume that Wilhelm says what you say he did. A. Yes. 

1606 Q. Wilhelm’s lawyers would still be expressing an 
opinion on a state of facts furnished by you, wouldn’t 

they! A. Of course. 

Q. And you had no personal knowledge of what the facts 
were, did you! A. I had the gift agreement. 

Q. But you didn’t know what had been done—-yon had 
no personal knowledge of what had been done between the 
parties after the gift agreement, did you! A. Yes, to this 
extent, as the parties in my presence have waived their 
rights arising out of the usufruct provisions. 

Q. Orally! A. Yes. 

Q. Now, will you not agree if you were either mistaken 
when you told Wilhelm the facts or untruthful, then Wil¬ 
helm’s opinion would be of no value whatever! A. If the 
facts relative in law, which were assumed, were in fact 
not existent, then you are right. 

Q. As a matter of fact, it wasn’t any of Wilhelm’s busi¬ 
ness to pass on any of this matter at all! A. The opinion 
of Wilhelm was entirely sufficient for my purpose because 
I didn’t want a license within the meaning of the foreign 
exchange control laws but solely for a confirmation of some 
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authority of my position for purpose of legal security. 

1607 Q. But Wilhelm had no authority to construe 
foreign exchange laws with respect to what trans¬ 
actions required and what didn’t require licenses, did he? 
A. In general, no, except that he may have gotten in touch 
with the Reichs Office for Foreign Exchange Control. 

Q. But the agency of the German Government which 
would have final authority to issue licenses or determine 
what transactions needed to have licenses was the Reich 
Office for Foreign Exchange Control; isn’t that right? A. 
Yes; it generally had the task of issuing such decisions. 

Q. And you don’t know whether Wilhelm did or didn’t 
get an opinion from the office having jurisdiction over the 
subject matter? A. I cannot state that from my own 
knowledge, but I take it for granted. 

. Mr. Burling: That is all. 

Redirect Examination 

By Mr. Boland: . 

Q. Doctor, the purpose of these particular letters to the 
various agencies in Germany, you have testified, was for 
an approval of the waiver of whatever rights the father 
and mother had reserved to themselves; is that right? 
A. Yes. 

1608 Q. And that, as far as you know, there was no 
usufruct ever created with respect to this gift agree¬ 
ment; is that right? A. No. 

Q. And therefore the purpose of these writings to the 
various German agencies was not to make it appear that 
a valid usufruct had not been created? A. No. 

Q. You have stated, Doctor, that the parties never signed 
the draft attached to Exhibit 97-A. A. I stated that I had 
no knowledge about that, but I would have known about 
it because the parties always followed my advice. 
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Q. This draft wasn’t prepared for purposes of signature 
by the parties, was it, Doctor? A. No. 

Q. And therefore the fact that it wasn’t signed is of 
no significance? A. Yes. 

Q. Doctor, how is it that you happened to go to see 
Director Wilhelm in respect to this Niessbrauch? A. One 
day I received a telephone call in the year 1937, accord¬ 
ing to which Beichsbank Director Wilhelm wished to talk 
to me. 

Q. And you testified that you, in fact, went to see 

1609 Director Wilhelm as a result of this call, did you 
not? A. Yes. 

Q. And when you went to see Director Wilhelm, did he 
talk about this Niessbrauch? A. Yes. 

Q. And when he stated that his attorneys approved of 
your position, did he indicate whether they were attorneys 
within the Beichsbank or some other government agency? 
A. I cannot state that. I only remember that he had the 
file before him and said “our” lawyers. That was an 
ambiguous term. Whether he meant lawyers of that agency 
or lawyers who had been assembled for that purpose, 1 
cannot state. 

Mr. Boland: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Burling: I move to strike all the testimony con¬ 
cerning the conversation of this witness with Beichsbank 
Director Wilhelm as being irrelevant to any issue in the 
case. 

Mr. Boland: I think we presented this issue yesterday, 
and it is the same issue. 

Mr. Burling: I made the objection before the evidence 
came in and I now renew it 

Mr. Boland: I will restate my position. 

1610 The Court: Tell me about it 

Mr. Boland: The entire point of Dr. Gros’ testi- 
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mony, it is not if the statements of Director Wilhelm are 
the truth, but whether he stated it, and he stated it. 

The Court: What did he state? 

Mr. Boland: He stated in effect that the position taken 
by Dr. Gros whether the waiver of the rights of the parties 
was within the Foreign Exchange Control, he stated in 
effect that their attorneys agreed with the position of 
Dr. Gros that no waiver was necessary. 

Now, the relevance of this testimony is that the parties 
relied on the advice of Dr. Wilhelm in knowing they were 
not going to incur criminal penalties under Foreign Ex¬ 
change Control. 

The Court: And therefore, what? 

Mr. Boland: And therefore that the parties were free 
and waived any direct rights. 

Mr. Burling: That does not follow at all. The parties 
were or were not free in accordance with what the German 
law was. If the German law, as we contend, required a 
license in order to waive rights, the hearsay opinion of a 
bank official, whom this official says agrees with him, was 
not the proper German authority, and it is wholly irre¬ 
levant 

The Court: Let me see if I get the purpose. Some 
question arose around this period—1935, was it? 
1611 Mr. Boland: Yes. 

The Court: As to whether this Niessbrauch ex¬ 
isted or not; is that correct? 

Mr. Boland: We do not contend in any sense of the 
word— 

The Court (interposing): What was the question that 
arose in 1935? 

Mr. Boland: The question first arose in respect to the 
criminal proceedings, which is handled by stipulation— 
merely that the old man was fined, and as a result of that, 
the old man wanted to get rid of all his rights and wanted 
no more trouble with the German Government, and that is 
when Dr. Gros was hired for getting rid of all rights, as 
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the father and mother were sick of it, and they had enough 
money to go on with, and they told him at that time, as 
Mr. von Opel and Dr. Gros testified, that the family wanted 
the right in case of distress, in case of financial need. 

The Court: And your point is: If it was determined by 
his counsel and by the authorities that he had any rights 
which he needed to get rid of to comply with the law, he 
would have done it at that timet 

Mr. Boland: That is right 

The Court: And that the lawyer and this man in the 
Government, whether right or wrong, having advised him 
that he had no rights or no necessity to get rid of them, 
that he did not take that action. I think I will per- 

1612 mit that to stand. 

Mr. Burling: Even assuming that were proved, it 
would still be irrelevant because they, in fact, didn’t get a 
license. 

The Court: You can argue that at the conclusion of the 
case. 

Sometimes these department heads give you a wrong 
opinion, and if you rely on it, it would be a reason why you 
did not take some action you might have otherwise taken. 

Mr. Gallagher: Can we have a five-minute recess? We 
are about to read about twenty minutes of Reichsbank 
Director Wilhelm’s testimony. 

The Court: I will take a five-minute recess. 

(Thereupon a short recess was had. The following then 
occurred): 

1613 Mr. Boland: At this time, Your Honor, we are 
going to offer pertinent parts of Director Wilhelm’s 

deposition. The deposition was taken on Tuesday, April 6, 
1948, as a witness of the defendant, in Washington, D. C. 

I will just ask the reporter to copy in the first page of 
it, page 485, which makes reference to the notice filed and 
the persons who were present 
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(Page 485 of the deposition reads as follows:) 

“In the 

DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia 

Civil Action No. 26453 


Uebersee Finanz-Korporation, A. G. 

Plaintiff, 

v* 


Tom C. Clark, Attorney General, as Successor to the Alien 
Property Custodian. 


Defendant . 


Washington, D. C. 

Tuesday, April 6, 1948 

“Deposition of Carl Friedrich Wilhelm, a witness of 
lawful age, called on behalf of the Defendant, pursuant to 
notice, filed with the Court of the Court at Room 670, in 
the Home Owners Loan Corporation Building, First Street 
and Indiana Avenue, Northwest, beginning at 1:30 p.m. 
before Braxton 0. Watson, a Notary Public in and for the 
District of Columbia when were present on behalf 
1614 of the respective parties: 

“Gallagher, Osherman, Connor & Butler, 

By: Richard J. Connor, Esq., and Christopher Boland, 
Esq., 831 - 15th Street, N. W. Washington, D. C. Ap¬ 
pearing on behalf of the Plaintiff. 

“Myron C. Baum, Esq., and Joseph Laufer, Esq., 
Attorneys of the Department of Justice, Appearing on 
behalf of the Defendant.” 
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Mr. Boland: This is part of the direct examination. It 
reads: 


“Carl Friedrich Wilhelm 

was called as a witness on behalf of the Defendant, and, 
having been first duly sworn by the Notary, was examined 
and testified as follows: * 

“Direct Examination 

“By Mr. Baum”: 

(Thereupon Mr. Boland read the question of the witness 
and Mr. Gallagher read the answers of the witness.) 

“Question: Mr. Wilhelm, what is your full name? 
“Answer: Carl Friedrich Wilhelm; Friedrich is the name 
by which I am called. 

“Question: And where do you reside? 

“Answer: Berlin, Dahlem Koenigin-Louisestr 87. 
“Question: And what is your age? 

“Answer: I am 59 years and two months old.” 

Mr. Boland: We are now turning to the middle of page 
487, still continuing with Dr. Wilhelm’s testimony. 

1615 “Answer: • # • In May, 1930,”— 

Mr. Burling (interposing): I think that question 
is relevant and I request you read it. 

“Question: Will you briefly describe for us the nature 
of your education. 

“Answer: After attending elementary school, and the 
usual preparatory schools, I passed in 1908 the examina¬ 
tion qualifying me for admission to German Universities; 
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and subsequently studied law and political science for about 
four to five semesters. 

“Then I became a banking apprentice of the bank which 
was then called the Bank for Trade and Industry, which 
later became the so-called Darmstaedter Bank. 

“After completing my apprenticeship, I remained at tha. 
bank as a bank employee; and in August, 1914,1 was called 
for military service as a member of the reserves.” 

Mr. Burling: You have read all of that section we want. 

Mr. Gallagher: All right: 

“Answer: * • • In May, 1930,1 was assigned to Kempen 
im Allgaeu, as director of the local branch there; and 
upon the outbreak of the monetary crisis in August, 1931, 
I was called to Berlin as an official in charge of a certain 
field; and from 1931 to 1939, I was employed in the Direc¬ 
torate of the Reiehsbank, first as an official in charge 
1616 of a certain field; subsequently, that is, from 1935 
on, as Vortragender Direktor, a title which implied a 
nominal promotion only. 

“In February, 1939, I joined the Reiehsbank directorate 
as a full member. In this position, I remained until the 
final collapse. 

“Question: And from 1931 until 1939, what were your 
duties in the Reiehsbank f 

“Answer: I was in charge of foreign funds control. 

“Question: And were you the sole person in charge, or 
did you have a superior? 

“Answer: I had superiors. 

“Question: And who were they? 

“Answer: From 1931 to 1933, the official immediately 
superior to me was a Mr. Richard Fuchs, a Reiehsbank 
director and member of the Reiehsbank directorate. After 
1933, it was Mr. Puhl, the later vice president of the 
Reiehsbank. His first name is Emil. Beginning in 1939, I 
had no superior.. 
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“Question: What were your duties after 1939? 

“Answer: My duties were the same as before except for 
the fact that they were broadened, since I became the chief 
of all problems relating to foreign funds. That field in¬ 
cluded not only foreign funds control but also the trade 
in foreign funds. 

“Question: And can you describe for us generally 

1617 the functions of the Reichsbank in connection with 
foreign funds control in Germany? 

“Answer: Briefly summarized, the function of the Reichs- 
bank in the field of foreign funds control was as follows: 
One, to take control of all foreign funds available. The 
term ‘foreign funds’ also includes gold. 

“Further, to see to it that all foreign funds accruing 
from abroad were actually transferred to Germany. That 
is, the foreign exchange which accrued from export and 
from capital transactions. 

“Furthermore, the Reichsbank was the sole agency 
authorized to make foreign funds available. In doing that, 
the Reichsbank did not act alone; but it delegated its 
authority to the so-called commission banks, the so-called 
foreign funds banks; called ‘Divisenbanken’.” 

Mr. Boland: At this point we are skipping through— 

Br. Burling (interposing): Read further. 

Mr. Boland: How far? 

“Question: Was it the function of the Reichsbank to 
render legal opinions to the members of the public on 
foreign funds control matters? 

“Answer: No, the Reichsbank did not render legal 
opinions. 

“Question: What agency of the German Government had 
such a function, if any? 

1618 “Answer: Such agency did exist. It was the 
Foreign Funds Control Offices, which were subor¬ 
dinated to the Reichs Economics Ministry. 
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. “Question: Well, in addition to these Foreign Funds 
Control Offices, did the Economic Ministry itself render 
any such opinions! 

“Answer: Yes, in all those instances in which the Foreign 
Funds Control Offices did not consider themselves quali¬ 
fied.” . 

Mr. Boland: We are skipping to page 501, and it is 
the second and last paragraph of the answer, and the 
question by Mr. Baum is in connection with the third 
occasion in which Director Wilhelm had an occasion to 
come in contact wifh the von Opel problem. 

“Answer: # * • In 1937, and that is in the first six 
months, the Reichsbank branch in Wiesbaden sent me a 
written inquiry: What shall we do about the foreign funds 
connected with the niessbrauch of Mr. von Opel! 

“I advised the Reichsbank branch in Wiesbaden to ap¬ 
proach Mr. Wilhelm von Opel, and to inquire where the 
foreign exchange connected with the niessbrauch had re¬ 
mained. Thereupon, a Dr. Daniel Gros appeared in my 
office and advised me that the niessbrauch was subject to 
a condition precedent; that is, it should only become opera¬ 
tive if Wilhelm von Opel would become financially 
1619 distressed. Moreover, it was the agreement of both 
parties that the niessbrauch would be waived; and 
thirdly, the niessbrauch had not come legally into effect 
at all, since certain defects as to its form had occurred, 
which I do not recall now.- 

“And he requested me to waive the demand for surren¬ 
der of foreign exchange. I advised him that I could not 
do that; I would have to submit the matter first to the 
legal counsel of the Reichsbank. Moreover, his request in¬ 
volved modification of the agreement, over which the 
Reichsbank had no jurisdiction. 

“The Reichsbank attorneys reviewed the statements made 
by Mr. Daniel Gros and came to the conclusion that on the 
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basis of the prevailing facts, we did not wish to undertake 
anything against Wilhelm von OpeL” 

Mr. Burling: Will you continue, please! 

“Answer (continued): The reason for this conclusion 
was the following: In view of the often insufficient drafts¬ 
manship of the foreign funds control provisions, it might 
happen that a judge unfamiliar with the subject matter of 
foreign funds control would reach a conclusion adverse to 
the position of the Reichsbank. Such an adverse decision, 
however, would imply a loss of prestige to the Reichsbank. 
Such a loss of prestige, however, would have been intoler¬ 
able to the Reichsbank, as the guardian of the German 
currency and the foreign funds.” 

1620 Mr. Burling: Will you continue, please? 

Mr. Gallagher: We object to continuing any 
further because the remainder is hearsay. 

Mr. Boland: Where he finished, at this particular point, 
the next sentence, if that is permitted in the record, we 
will ask Your Honor to bring the whole criminal proceed¬ 
ing in because if that sentence is permitted to go in the 
defendants will have tendered the best parts of the criminal 
proceeding without having had the disadvantages which 
we see in the criminal proceedings to their side, and we 
object to giving the statement to Your Honor. 

Mr. Gallagher: We can give it to you off the record so 
you can rule. 

(Thereupon a discussion was had off the record.) 

The Court: I do not think this would be important or 
relevant. I also think and I am afraid if we get into it 
we might have to open the whole field up, which I do not 
want to do. We will leave that out. 

Mr. Boland: We will skip to page 509, still questioning 
by Mr. Baum,— 
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Mr. Burling (interposing): Read the first paragraph, 
starting with the first paragraph on page 503. 

Mr. Boland: And read all the way through to 509! 

Mr. Burling: Those two paragraphs are important. 

The Court: I will tell you what you do: Either 

1621 of you gentlemen read what you want as you go 
along. 

Mr. Gallagher: At this point, Your Honor—and this is 
off the record again. 

(Thereupon a discussion was had off the record.) 

The Court: Read it. If you have objection, I will con¬ 
sider it later. 

If you are going to have a lot of this, I would like to 
have you mark it between you. 

Mr. Boland: Is this the first paragraph on 503? 

Mr. Burling: Yes, and the second paragraph, which 
begins, "I also know.” 

Mr. Boland: We object to the introduction of this with¬ 
out having full opportunity to explore the depositions of 
Fritz von Opel, and we will not permit innuendoes to be 
drawn. without a complete exploration of the deposition. 

Mr. Burling: I don’t know how Your Honor can rule 
on it, without reading it. 

The Court: I do not know, either. 

Mr. Boland: I will show it to you. It is the first and 
second paragraphs on this page (handing a document to 
the Court). 

The Court: That has already been testified about, that 
first. Somebody testified about that. I think Mr. von Opel 
testified about it himself, didn’t he? He was asked about 
that. 

1622 Mr. Gallagher: He testified he brought some marks 
back and transferred them. 

The Court: I don’t know that he brought them. He tes¬ 
tified he was asked. 
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Mr. Boland: I don’t want to leave the impression with 
the Court that his offer to take dollars or foreign exchange 
back to the country was necessarily against the interests 
of the Reichsbank in respect to the waiver. 

Mr. Burling: We contend it was and it is therefore 
relevant. 

The Court: This first paragraph he has already testi¬ 
fied about. It was by Mr. von Opel and without objection. 
I am sure of that because I remember the testimony. 

Let us see the second one. On that ground I will permit 
it because I think it is already in the record without objec¬ 
tion. 

Well, now, Mr. Burling, what is the significance of the 
second paragraph? 

Mr. Burling: I will withdraw my request for that para¬ 
graph. 

The Court: All right. Just read that first one. 

“Answer: • • • It was decided that I undertake nego¬ 
tiations with Fritz von Opel with a view to insure by such 
negotiations that foreign funds would be surrendered by 
him on a voluntary basis, for the Reichsbank needed 
1623 foreign funds and had to have them. The Reichs¬ 
bank was not interested in criminal penalties.” 

Mr. Boland: Now, on page 509, a question by Mr. Baum: 

“Question: Now, coming to the third occasion which you 
referred to, you testified that Dr. Daniel Gros came to see 
you. Did you ask him to come to see you? 

“Answer: No, not for his first visit; decidedly not. As 
to the second visit, I had to reply to him with respect to 
what may be called his questions. 

“Question: And on the occasion of these conferences 
with Daniel Gros, did he send you or deliver to you any 
letters? 

“Answer: After the second conference, he, personally, 
appeared for a third meeting, and upon the occasion of this 
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third meeting, he handed a letter to me, in which he set 
forth, so to speak, what he claimed to be the result of the 
second conference. 

"Question: I show you now Plaintiff’s Exhibit 51”—‘that 
is Exhibit 101 now—"and ask you whether that is a copy 
of the letter to which you refer? 

"Answer: That is the letter; I have seen it; that is the 
one he gave to me. That is, he wanted to hand it to me. 
I told him, 4 What should I do with the letter? Take it back 
again.’ I do not recall now whether, in the end, I took it 
myself, or . whether he left it outside the door with 
1624 the receptionist. 

"Question: I call your attention to the statements 
made in the second paragraph of that letter and ask you 
whether that paragraph correctly states what you told 
Dr. Gros?” 

Mr. Boland: I believe we better read that: 

"I informed Mr. Fritz von Opel that you told me that 
your legal aids in charge of the usufruct case also denied 
that Geheimrat Dr. Wilhelm von Opel had a monetary 
claim against Mr. Fritz von Opel and that, consequently, 
no legal obligation exists within the terms of the provi¬ 
sions of the foreign exchange law.” 

"Answer: This paragraph is not correct. I am certain 
that I did not tell him that I considered a claim of Dr. 
Wilhelm von Opel as non-existent. What I told him was 
that we did not wish to enforce such a claim. 

"Question: Were you in any way embarrassed when Dr. 
Gros handed you this letter? 

"Answer: In my capacity of chief of the Foreign Funds 
Control Office, which I pursued for many years, I do not 
recall having ever been embarrassed by a letter of this 
kind. If Dr. Gros so testified, I am sure it must have been 
his subjective impression. 

"Question: Did you tell Dr. Gros whether or not you 
could reply to this letter? 
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1625 “Answer: I do not remember that I told him 
expressly, ‘You will not get an answer’, but it is 

certainly not true that I promised an answer. 

“Question: Did you ever reply to this letter! 

“Answer: This letter was never answered. 

“Question: Why not? 

“Answer: I must make an explanation which, as such, 
has nothing to do with this case. We have had the experi¬ 
ence that written statements made by the Reichsbank were 
repeatedly abused by the addressees. We did not know 
what Fritz von Opel or Daniel Gros intended to do, or what 
purpose they had in mind, with such a letter of reply. 
And, furthermore, it was entirely immaterial to us what 
opinon Mr. Daniel Gros had concerning the legal question. 

“Question: What do you mean by the legal situation? 

“Answer: What I mean is, Mr. Daniel Gros stated that 
I had denied the existence of a legal claim by Wilhelm 
von Opel against Mr. Fritz von Opel; and it was imma¬ 
terial, as far as we were concerned, whether he was of 
that opinion or not. He had no written statement from 
us which he could present somewhere else. I refused to 
make a statement in writing, as I had said before. 

“I would like to add that I would not have given an 
answer to Mr. Daniel Gros, even if he had been right, 
because it would have been a declaration against our own 
interests.” 

1626 Mr. Boland: Now, page 514. 

Mr. Burling: On page 512, Your Honor, the last 
question and answer on the page, I request be read. 

“Question: When Dr. Gros delivered this letter, Plain¬ 
tiffs Exhibit 101, to you, did you tell him that the state¬ 
ments contained in that letter were not true, in your 
opinion? 

“Answer: According to my recollection, yes; I do not 
recall the precise words which were used, but, according 
to my recollection, I told him something like this: 


1059 


“ ‘Mr. Gros, the matter was not that way.’ 

“I did not say more, for the simple reason, already to 
avoid an unfolding of the underlying problems; and that 
is why I confined myself to that answer.” 

Mr. Boland: Now, on page 514, and this is cross exam¬ 
ination by Mr. Connor—skipping to page 539 in the middle 
of the page. This is still cross examinaton. On page 539, 
question by Mr. Connor: 

“Question: When was the first conference which you had 
with Dr. Gros in reference to the niessbrauch matter? 

“Answer: In my recollection, it was in the neighbor¬ 
hood of the end of the first half of the year 1937. 

“Question: And was Fritz von Opel with Dr. Gros on that 
occasion! 

“Answer: No. 

1627 “Question: When was the next conference, if any, 
with Dr. Gros in reference to the niessbrauch? 

“Answer: Perhaps eight or ten days later. 

“Question: And then did you have a third discussion with 
Dr. Gros about the niessbrauch? 

“Answer: Not in the niessbrauch matter. Whether he 
came to see me later, another time in another matter, I do 
not know.” 

Mr. Boland: This is page 559, and still cross examination 
by Mr. Connor. 

“Question: Well, isn’t it a fact that the reason you didn’t 
pursue any court procedure was the fact that you were 
convinced that you had no case at all? 

“Answer: No. The only reason why we didn’t go to 
court was that we did not want to assume the risk of 
losing the'case. No matter whether the losing of the case 
resulted from the legal situation or from interference of 
higher places.” 
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Mr. Boland: The Court indicated you will read those 
later, Mr. Burling. 

Mr. Burling: If Your Honor please, the difficulty about 
that is we are going to get the record chopped up. If you 
have it read, you can read it. 

Mr. Boland: That is all we want to read, Your Honor. 
The Court: Read what you want now. 

1628 Mr. Burling: I want just the next sentence, and 
I shall read from page 559 where you stopped 

reading. 

Mr. Gallagher: Wait a second, just a minute, please. 
Mr. Burling: I will withdraw that. 

Mr. Gallagher: All right, then. 

Can we recess now, Your Honor! We want to start 
with another witness. 

The Court: You can do that this afternoon. 

Who do you have this afternoon ? 

Mr. Gallagher: Dr. Kaufmann and Dr. Kronstein. 

The Court: Dr. Kronstein! 

Mr. Gallagher: He is coming back on nationality but not 
on this. 

The Court: Who is the other one! 

Mr. Gallagher: Dr. Kaufmann. 

The Court: Is he a lengthy witness! 

Mr. Gallagher: I don’t believe so, Your Honor; not on 
direct examination. 

The Court: Do you think you may be able to conclude 
with these two today! 

Mr. Gallagher: I think so. 

The Court: Do you have any more testimony after 
that! 

Mr. Gallagher: Not at this point, but we would appreci¬ 
ate it if the Court would indulge us, that we not close 
today, because it is our intention to bring Mr. Gaeng 

1629 here from Switzerland in connection with the iden¬ 
tification of the book situation yesterday. 

Mr. Burling: May I say something! 
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I have two witnesses from out of town who will have 
to go home. One is a short witness, Calvin Houghland. If 
we could put him on, he would not have to come back. 

The Court: Whatever you agree on, will be all right. 

I have a luncheon engagement but I think I can make it 
by 2 o’clock. It is one I had made some time ago. I will 
be back at 2 o’clock, and if I am late, it won’t be more 
than five or ten minutes. 

(Thereupon, at 12:30 o’clock p. m., a recess was taken 
until 2 o’clock p. m., for the luncheon recess.) 

1630 After Recess 

Mr. Boland: At this time, Your Honor, we would 
like to call Dr. Kaufmann to the stand. 

Mr. Burling: I am still discussing what I was. If Your 
Honor please, I think we do not wish to read any more 
of the deposition of Reichsbank Director Wilhelm. Before 
I make that statement flatly, may I ask Your Honor once 
more about a question of a ruling. The point is, there is 
evidence which we would wish to put in—that is, addi¬ 
tional testimony by Wilhelm—if the ruling is one way and 
not if it is another way, and it is quite an important point 

I think I understand Your Honor, but I ask leave to 
ask you once more. Do I correctly understand that Your 
Honor is admitting the testimony of the witnesses Gros 
and Wilhelm concerning what Wilhelm said to Gros merely 
as evidence that he said it and not as evidence concerning 
the correctness of what he said or his motive for saying it? 

The Court: That is correct. 

Mr. Burling: Thank you, Your Honor. Then we do 
not wish to read any more of the Wilhelm deposition. 

The Court: That is the only purpose for which you 
offered it, is it not? 

Mr. Boland: Yes, sir. At this time, Your Honor, we 
would like to call Dr. Kaufmann to the stand. Where¬ 
upon— 
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1631 Otto Kaufmann, was called as a witness on be¬ 
half of the Plaintiff, and having been first duly 

sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Boland: 

Q. Would you state your full name for the record, Doctor? 
A. Otto Kaufmann, with one “F” and two “N”. 

Q. And your place of birth? A. Zurich, in Switzerland. 
Q. And your date of birth? A. February 28, 1914. 

Q. And what is your nationality, Doctor? A. Swiss. 

Q. And you are a Swiss citizen? A. I am a Swiss citi¬ 
zen, yes. 

Q. Would you state your educational qualifications, 
briefly? A. I entered grammar school in Zurich in 1920, 
went through grammar school and through the gymnasium 
of Zurich, and came out of there in the fall of 1932. 

Q. What do you mean by gymnasium, Doctor? A. Gym¬ 
nasium is a combination of high school and junior college. 
Q. And after 1932? A. After 1932 I first worked 

1632 in a bank for near to a year, at Geneva. 

Q. And what position did you hold in the bank? 
A. Oh, I was there just to get a little acquainted with 
banking practice, as a volunteer. 

Q. How long were you in the bank? A. Near to a year. 
Q. Does that bring us to 1933? A. Exactly. 

Q. Then what did you do? A. Then I entered the law 
school of the University of Zurich, and I studied law 
there up to February 1939, where I got my degree of doctor 
of law. 

Q. And then what did you do? A. After that I was 
mostly in the army during the rest of ’39 and ’40, and then 
I became a secretary in the trial court of Uster, U-S-T-E-R, 
in the countryside of the State of Zurich, Switzerland. 

Q. What is the position of secretary to the court? A. 
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There are different degrees of secretary. First you are 
just an assistant of the main secretary. Now, later on, 
when the main secretary was in the army, I replaced him; 
and then the secretary is the legal advisor of the court, 
because the trial courts are mostly made of laymen; just 
the president in that court was a lawyer. 

1633 Q. And the secretary did what! A. He is the 
advisor of the court, and he also writes all the 

opnions, because in our country the judges do not write 
the opinion themselves, but the secretary writes the opinion 
for the whole court. 

Q. And how long did you remain in this position! A. 
Something around nine months, altogether, with interrup¬ 
tions by military service. 

Q. And this brings us to approximately what year! A. 
Oh, to beginning of 1942. 

Q. Then what did you do! A. Then I entered the law 
office of my father, I passed the bar examination at Zurich, 
and then I entered a law firm at Uster, and I worked as 
an attorney of law in that law firm. 

Q. For how long, Doctor! A. Till to the end of *43, 
I think. 

Q. Then what did you do! A. And then I was asked by 
the Swiss School of Economics, the University of St. Gallen, 
to become a legal assistant in that university, and to start 
my academic career. That time I wrote my main publica¬ 
tion on the new agricultural real estate law of Switzer¬ 
land in order to become a so-called privatdozent; and when 
I was admitted I became a full-employed privatdozent. 
That is practically similar to an assistant professor in 
this country. 

1634 Q. Did you have any other legal writings! A. 
My first publication that has been printed was my 

thesis on the liability in the corporation limited by guar¬ 
antee, and now my last important publication is the com¬ 
mentary on the articles on legal accounting in the main 
commentary of corporation law of our country. 
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Q. What is the significance of the commentary in Switz¬ 
erland? A. Switzerland is a code country. We unify the 
private law in a statute enacted in 1912, and the commen¬ 
tary gives the legal opinions with reference to the cases 
following the disposition of the code, article by article. 
That is a commentary. 

Q. How long did you remain as a professor at the uni¬ 
versity? A. I am still a full-employed privatdozent, and 
of the Swiss School of Economics, but in the fall of ’47 
I came over to the Tale Law School to study there for 
advanced legal studies, and I got my Master’s degree last 
summer at the Yale Law School. 

Q. What is your present occupation? A. Then I re¬ 
turned to Europe and I came back, and I give now a course 
of comparative law at the Yale Law School. Besides this 
I am doing some legal research work. 

Q. And you are presently teaching, are you? A. Yes, 
I give this course, as I told you, comparative 
1635 law. 

Q. Doctor, I show you now Plaintiff’s Exhibit 5 
and 5-A and ask you whether you are familiar with this 
agreement A. Yes, I read it. 

Q. Directing your attention to the first paragraph on 
page 2 of the English translation of Exhibit 5, would you 
read this paragraph, please. 

Mr. Burling: Just a minute, please. I object to any 
such testimony by Professor Kaufmann, because it is 
wholly irrelevant and immaterial. The document, which 
the evidence establishes beyond peradventure, was drawn 
up between two German citizens within Germany, relating 
to shares of German stock which were physically located 
in New York under an escrow agreement. I submit that 
no question which this witness—there is no question relat¬ 
ing to this instrument which this professor is competent 
to express an opinion on. 

Mr. Boland: May I make a statement, Your Honor. The 
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plaintiff corporation is a Swiss corporation. The shares 
of stock of Uebersee, the plaintiff corporation, are shares 
of stock which it has been stipulated is the present corpus 
of the gift agreement. This res, or these shares of stock 
are presently located in Switzerland and were located at the 
time of vesting in Switzerland. 

If a usufruct were established in connection with this 
particular gift, it would have been established under 

1636 Swiss law. If a usufruct were demanded, or if the 
parents demanded the son to set up a usufruct, 

it would have been set up under Swiss law. 

The second but more important phase of this particular 
testimony is in connection with the waiver, and a waiver 
although true enough made among donors who were Ger¬ 
man citizens we think entirely material at this time to 
show the Court the effect of such waiver under Swiss law in 
connection with the corpus of this gift, whether a usufruct 
was or was not established. We think it is very, very 
material , 

Mr. Burling: I am not sure that I would not tentatively 
agree with Mr. Boland on the second point. I cannot under¬ 
stand, however, how this witness can testify about a 
transaction which took place, allegedly, on October 5,1931, 
when there was no Swiss interest relating to this. Swiss 
law certainly, no matter what else it does, does not go 
back for the purposes of this Court and cast light on what 
happened in Germany in 1931 to German nationals, relat¬ 
ing to shares of a German corporation. 

Mr. Boland: I think that Mr. Burling has misconceived 
the purpose of the question, Tour Honor. The purpose of 
this question is merely to ask him whether or not he is 
familiar with the fact that there is a usufruct. We do not 
want him to interpret this agreement. It is merely as a 
ground work to get into the general topic of his con- 

1637 versation. I will be glad to withdraw the question. 

Mr. Burling: I then withdraw my objection. I do 
not concede that any question of Swiss law is before this 
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Mr. Boland: I think we can establish that with this wit¬ 
ness, Your Honor. 

That is a matter of law for this Court to decide; there 
is a very serious question of Swiss law. The corpus of 
this gift is located in Switzerland. It is our contention, 
Your Honor, that under Swiss law a waiver that was valid 
under the private law of Germany, regardless of the foreign 
currency regulations, will be recognized and given full 
faith and credit in Switzerland, that the Supreme Court 
and the established law of Switzerland will not recognize 
any foreign currency regulations in Germany, and that is 
the main purpose of this man’s testimony. The corpus of 
the gift is in Switzerland, and the Swiss law will look only 
to the private law of Germany by conflicts of law, and if 
valid under the private law, then they will give full effect 
to the waiver. 

And the position of the United States Government in 
this particular case is that of taking over the rights of 
Wilhelm and Martha von Opel, and if Martha and Wilhelm 
von Opel tried to establish a usufruct after having waived 
it under Swiss law, they would not be permitted to estab¬ 
lish it. It would not recognize any subsequent rights. 

Mr. Burling: That is a position which I concede 
1638 Mr. Boland has a right to argue at the appropri¬ 
ate time. It is, nevertheless, an argument addressed 
to Your Honor’s knowledge of the law and not this wit- 
nes’. Because the question of what foreign law Your 
Honor will apply is a matter of our domestic law of 
contracts. 

The Court: That is undoubtedly true. But if I did 
ultimately decide that the law of the jurisdiction where 
the property is located did control, then I would have to 
know the Swiss law. 

Mr. Burling: I agree with Your Honor. 

The Court: I think I will take it, then, and bear in mind 
your point. 

Mr. Burling: By withdrawing my objection, which I do, 
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I do not wish to concede the point that Swiss law governs. 

The Court: Yes, I understand. All right, he wants to 
save his point to argue that the Swiss law does not apply. 

Mr. Boland: We are agreeable to that. 

By Mr. Boland: 

Q. Are you familiar with the term “niessbrauch”? A. 
I am familiar with it. 

Q. Is there such a term under Swiss law? A. The Swiss 
code use the term “nutzniessung.* That is exactly the same 
concept as “niessbrauch.” 

Q. And is there a provision in respect of niessbrauch or 
nutzniessung under the Swiss code? A. Yes, there 
1639 is a section about the niessbrauch in the articles 
745 ’til 775. They deal with the nutzniessung. 

Q. And does that cover the general definition of nutz¬ 
niessung—niessbrauch? Au There is no explicit defini¬ 
tion of nutzniessung in it, but this whole chapter that is in 
the book on property deals with the nutzniessung, or with 
the niessbrauch. 

Q. Would you explain generally the provisions of those 
particular sections to which you have referred? A. The 
nutzniessung, or niessbrauch, is a so-called limited right 
in rem. That means that the full ownership is split into 
two rights. The one is the right as to so-called—that the 
so-called usufructuary has. He has the right to get the 
interest, fruits, he can administer the thing; if shares 
are the object of the usufruct, he has also the voting right 
And the other right is the so-called nude proprietes, 
N-U-D-E P-R-O-P-R-I-E-T-E-S. 

The nude proprietes belongs to the legal owner. He has 
the right to control that the usufructuary uses the capital 
gradually, and he will get back the full ownership if the 
usufruct comes to an end, because a usufruct can only be 
made to last for lifetime. 

Q. Under the provisions of the Swiss Code, is joint pos- 
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session necessary in order to establish a valid niessbrauch! 
A. In order to establish a valid niessbrauch as a 

1640 right in rem, it is necessary to transfer possession 
to the usufructuary. That is said explicitly in the 

article 746 of the Swiss civil code. 

Q. Doctor, are you familiar with the provisions of the 
German code in respect of niessbrauch? A. Yes, I know 
them. 

Q. And you have had an opportunity to read them? 
A. I read them. 

Q. And are the provisions under the Swiss code com¬ 
parable to the provisions under the German code? A. They 
are comparable but there are some minor differences. 

Q. But in general? A. In general they are similar. 

Q. So that a Swiss court would have no difficulty in 
establishing a niessbrauch; for example, let us assume 
this case, that the donor gives property and passes title 
to a donee, and the contractual relationship is such that 
the donor has a right to call upon the donee to establish a 
usufruct in the future. Assuming that that arrangement, 
that agreement had been entered into in Germany, and that 
the corpus of the gift was actually now located in Switzer¬ 
land, if the donor came and sued to establish his right in 
Switzerland, there would be no difficulty in establishing 
the niessbrauch, is that right? A. No difficulty at alb 

1641 The Court: What would be the view of the Swiss 
Court? You say there is no difficulty. Is that be¬ 
cause you would follow the law of Germany? 

The Witness: No, they would establish a usufruct under 
Swiss law, naturally, but the claim would be, “Please, 
Court, order the defendant establish the niessbrauch,” 
and then the court would order the defendant to establish 
the niessbrauch. 

The Court: In other words, you would govern it by 
the law of your state, but you would take into account the 
acts that occurred in Germany, together with the demand 
or act that took place in Switzerland, is that right? 
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The Witness: Exactly. We would say the contract is 
governed by German law, but the way, how it has to be 
performed, is governed by Swiss law. 

- The Court: All right. 

By Mr. Boland: 

Q. Doctor, what is necessary under Swiss law to create 
a usufruct as a right in rem? A. You have to transfer the 
possession of the thing in which the usufruct shall be 
created to the usufructuary. 

Q. Suppose that the corpus of the gift is in the nature 
of bearer shares of stock, and that these bearer shares of 
stock were located in a safe deposit box. What would 
be required under Swiss law in order to give the usu¬ 
fructuary possession? A. You have to give the 
1642 key of the safe deposit box to the usufructuary or 
to his agent. 

Q. Well, suppose for example that there is only one key, 
and the usufructuary keeps that key? A. The usufructu¬ 
ary keeps the key, that’s okay. 

Q. He is given the key, right? A. He is given the key; 
then the usufruct is established, because the usufructuary 
can take out the shares and exercise all rights of a pos¬ 
sessor. 

Q. Suppose there are two keys, and the donee keeps 
one, and the usufructuary gets the other? A. That is still 
sufficient, because still the usufructuary can exercise his 
rights. 

Q. Suppose there is only one key, and the donee keeps 
that’key? A. That would not be sufficient. 

Q. So the main thing is delivery of possession or a 
substitute for possession? A. That is the delivery of pos¬ 
session. 

Q. The delivery of the key is delivery of possession in 
Swiss law? A. Exactly, yes. 

Q. Can delivery be made, Doctor, under Swiss law to to 
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agent of the usufructuary? A. That can be made. 

1643 Q. Can delivery be made to the usufructuary, to 
a person who is not in fact the agent of the usu¬ 
fructuary? A. He is not the agent? 

Q. That’s right, not in fact. A. If he is not the agent, 
and if the usufructuary doesn’t ratify later on that he is 
an agent, there is no transfer of possession. 

Q. Assume, Doctor, that it is established in this case 
that in the year of 1935 the two donors to a gift agreement 
in Germany, and the donee of the gift agreement under 
which title is passed to the donee, and in which certain 
rights in connection with the usufruct are reserved to the 
donors—we will assume that a usufruct has not in fact 
been established but that there is a right in the donors to 
call upon the donee to establish a usufruct. 

Now, let us assume further that the corpus of this gift 
if physically located in Switzerland, and that the parties 
now agree that all rights retained by the donors would be 
waived or terminated or made nugatory. Would the Swiss 
law recognize such a waiver? A. Where was this agree¬ 
ment between these persons made? 

Q. The agreement was made in Germany. A. Yes, it 
would be recognized. 

Q. How would a Swiss court handle the situation? A. 
They would say that such an agreement was made in 

1644 Germany and that the rules of German civil law 
apply, so they would look at this agreement made 

in Germany, and if there is a valid agreement under 
German civil law, they would enforce this agreement in 
Switzerland in saying that the usufruct has been waived. 

Q. Let us assume, Doctor, the same case, that under 
German private law all that is necessary to effect a waiver, 
to to terminate the rights of the donor, is an oral agree¬ 
ment among the parties that the rights are now out of 
existence. However, let us assume further that under the 
foreign currency regulations of Germany that such a 
waiver is void. Under these assumptions, Doctor, what 
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effect would a German court give to such a waiver? A. 
German court? 

Q. Swiss court, pardon me. A. The Swiss court would 
disregard completely the German foreign currency regu¬ 
lations and provisions in these regulations that some 
agreements are void for lack of license. ' 

Q. You say that the Swiss courts would not recognize 
the German foreign currency regulations, even though 
they stated that such an act was void? A That is exact 
There is a very important case that comes .near to the 
assumption you made me, and it is not the only case about 
the not-recognition of German foreign currency regula¬ 
tion, and that is the decision of the Swiss Federal 
1645 Supreme Court, First Civil Bench, of October 8, 
1938, and if Mr. Laufer likes, he may check if the 
translation I made myself is correct I have different 
copies of it 

Mr. Boland: I would like to have this identified. I 
will not offer it until Mr. Laufer has had a chance to 
check the translation. 

(Accordingly, the document above referred to was 
marked Plaintiffs Exhibit 102 for identification.) 

Mr. Boland: 1 think we can go ahead with this. 

Mr. Burling: May we say that if we have any dispute 
about the translation, we will bring it up later. 

Mr. Boland: We will withhold our offer, Mr. Burling, 
until such time. 

By Mr. Boland: 

Q. Doctor, you were referring to the Swiss Supreme 
Court case? A. Yes. 

Q. As a justification for the position you have just 
stated that the Swiss courts would not recognize the for- 

® ' 
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eign currency rules of Germany? A. Shall I explain the 
case? 

Q. Yes, would you, please. A. In that case there was 
an assignment of a claim of German law, and the court 
held that the assignment in itself was governed by Ger¬ 
man law. But then it says from the beginning there 

1646 is no discussion about the applicability of the rules 
of the German civil code because the defendant does 

not deny it. But the defendant opposes to the claim, 
saying that, the assignment was void because there was 
no license given by the German Devisenbewirtschaftungs- 
stelle. 

That was the first position, and the second, that per¬ 
formance of his duty, as referred to previously, had be¬ 
come impossible, and therefore the duty to be performed 
had been extinguished to this extent under German law. 

Q. Did the court state why it did not apply the German 
foreign currency regulations? A. Then the court said 
that he does not apply the German law, the German cur¬ 
rency regulations, because it is against the Swiss public 
order. 

Q. And does it explain in detail why it is against the 
Swiss public order? A. The prohibition of payments— 
on page 3—of payments of the German Foreign Currency 
law and the other restrictions about claims are inter¬ 
ference with creditor rights in order to spoil them, and 
these prohibitions are contrary to the basic philosophy 
of the Swiss legal order. From this follows that the 
German foreign currency regulations cannot be taken into 
consideration by a Swiss judge either directly in so far 
as has been the contents of a claim, nor indirectly in so 
far as they make the performance impossible. 

1647 The Federal Court has already decided in this 
way in a judgment of September 18, 1934, in the 

case Nathan-Institut c. Schweiz. Bank fur Kapitalanlagen 
entschieden, and we can refer to the arguments given 
there. 
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Q. Doctor, are you familiar with the philosophy of this 
particular position of the Swiss court? A. I think you 
ask me why they said that the foreign currency regula¬ 
tions were against the Swiss public order? 

Q. Yes. A. After the first World War Swiss banks, and 
Swiss firms had made large investments— 

Mr. Burling: I have an objection. I am not contesting 
Mr. Kaufman’s qualifications if he were called as a his¬ 
torian, but I don’t believe that the history of Switzerland 
or the philosophy of the judges is an appropriate topic 
for expert testimony. 

The Court: I guess the Swiss public order is something 
like our public policy. 

Mr. Boland: Yes, Your Honor. « 

The Court: You are speaking of what the Court has 
declared, now? 

The Witness: Yes. I would like to say just a few words 
why they say it is against our public policy. 

The Court: Have the courts expressed themselves the 
way you are about to express yourself? 

1648 The Witness: What I say the court says here, 
as I read to you, that the German foreign currency 
regulations spoils the rights of Swiss creditors. 

The Court: I understood that But you are going to 
enlarge on it now. And what I wanted to know is where 
do you get your information, do you get it from your 
courts, or just your knowledge of the historical facts? 

The Witness: No, in this case the judge says that, and 
the previous case refers to what they say here as it. has 
been discussed in all Swiss newspapers. In the first case 
there they say why these German foreign currency regu¬ 
lations interfere with the rights of Swiss creditors*. 

The Court: In other words, what you are about to say 
you got from the court’s decision in another case which 
referred to the newspaper items, and so forth? 

The Witness: Exactly, yes. 

.The Court: All right, I will permit him to say on. 
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By Mr. Boland: 

Q. What is the general philosophy behind the position 
that is taken by the Supreme Court in that case, Doctor? 
A. Before the German foreign currency regulation, Swiss 
banks and Swiss firms had made investments in Germany, 
and under these agreements solvent German firms had 
to pay back these loans in marks or in gold marks or in 
Swiss francs in Switzerland, place of performance 

1649 being Switzerland. Now came these German foreign 
currency regulations and prohibited these German 

solvent firms to pay back their loans in Switzerland or 
anywhere outside Germany. 

The Germans could just pay inside Germany, and Swiss 
creditors could not dispose of this money outside Germany. 

That is the reason why the Swiss Supreme Court held 
that these provisions of the German foreign currency reg¬ 
ulations spoils the rights of Swiss creditors, and are 
against the Swiss public policy, or as they say here, the 
Swiss public order. 

Q. Therefore, Doctor, assuming—getting back to our 
hypothetical question—that the parties to a gift agree¬ 
ment in which the right had been reserved to call upon 
the son to set up a usufruct in the future, that if the 
parties had agreed to waiver which was valid under Ger¬ 
man law, then if the corpus, being physically located in 
Switzerland, then the courts would enforce the donor’s 
demand against the donee to establish the usufruct? A. 
The court—not enforce. 

Q. Pardon me, not thereafter enforce any right. A. 
They would not enforce that because waivers and assign¬ 
ments are both verfuegungen, as discussed this morning, 
and come under the same rule. 

Q. Let us assume, Doctor, that in fact in this case a 
usufruct had been validly established in Switzerland in 
connection with these shares of stock, and then 

1650 thereafter the parties agreed to waive under Ger¬ 
man law, and the waiver being valid under Ge rm an 


law. A. Being valid under German law? 

Q. Being valid under German law, German private law, 
but invalid under the foreign currency regulations; would 
the Swiss Supreme Court recognize the foreign currency 
regulations in that instance? A. They would not recog¬ 
nize the foreign currency regulations as they have cited 
in this case, in a case before, and in a case.later. In a 
later case they make reference even to an American case. 

Q. So I understand your testimony to be that whether 
or not a usufruct has been created, or whether it has not 
been created, that if the parties waived whatever rights 
they had, and the waiver being valid under German private 
law, that the Swiss courts would not recognize any foreign 
currency regulation of Germany which declared such a 
waiver void, is that right? A. That is exact. 

Q. So that under such an assumption that the waiver 
has taken place, that the donors of that gift agreement 
would no longer have any claim recognizable in Switzer¬ 
land either against the corpus of the gift, is that right 
that they would have no claim after having waived, they 
would have no claim or interest in the corpus of the 
gift located in Switzerland? A. That is exact, 
1651 yes. 

Would they have any interests in or claim against 
any rights of the donee to the gift agreement? A. They 
would have? 

Q. Any? A. Rights in? 

Mr. Boland: Will you read the question. 

(The pending question was read by the reporter.) 

The Witness: They would have no rights more against 
the donee. 

By Mr. Boland: 

Q. So that assuming the donee in this hypothetical case 
is Fritz von Opel, and assuming the donors are his mother 
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and father, your testimony is that after they had waived, 
that under Swiss law the father and mother would have 
no claim whatsoever against the son, is that right? A. 
Undoubtedly. 

Q. And assuming that the corpus of the gift consists 
of shares of stock in Overseas Finance Corporation, the 
plaintiff in this case, that after such a waiver the donors, 
the mother and father, would have no claims whatsoever 
against the corpus of the gift, is that right? A. That’s 
right. 

Q. So that there could be no element of control 
whatsoever from the Swiss standpoint. A. That’s 
1652 correct 

Mr. Burling: Mr. Boland, if you have finished this topic, 
if you would make a statement as to what other points 
of Swiss law you would like to make, I might be willing 
to stipulate with you, in the interest of expediency. 

Mr. Boland: The other topics are with respect to the 
Liechtensteinian citizenship, and just two or three ques¬ 
tions on domicile under Swiss law. 

Mr. Burling: All right; I guess you had better proceed. 

The Court: Mr. Boland, I do not like to interrupt you 
here, but I want to see if I have the trend of your rea- 
* soning not on this point but antecedent to it Do you 
maintain that this act on the part of Wilhelm von Opel 
and his wife in 1935 amounted to a waiver of a right that 
already existed, or do you maintain that no right in rem 
existed, and that after investigation they found it did not 
exist, and therefore took no action? Or do you claim 
one or the other, I do not know which? 

Mr. Boland: I am anticipating the Government’s de¬ 
fense, Your Honor. 

The Court: Maybe that is why it has confused me. 

Mr. Boland: I think it probably is. Our position is that 
a gift was entered into on October 5, 1531, and at that 
time it was the intent of the parties merely to have a right 
to call upon the son to set up a usufruct. 
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1653 The Court: That is what I thought it was, and 
that that never occurred. 

Mr. Boland: Was never called upon. 

The Court: And therefore no right in rem ever existed. 

Mr. Boland: Yes, Your Honor, and that in .1935 the 
parties decided to waive whatever rights they had under 
the gift agreement, even this right to call upon the son 
to set it up in the future. That is what Dr. Gros was tes¬ 
tifying to. And the waiver being valid under German 
law— 

The Court: But they could waive that without any 
consideration by an oral agreement in 1935, and that is 
what they did. 

Mr. Boland: Yes, Your Honor. Dr. Kronstein testified 
that an oral waiver in such an instance was valid under 
private law. 

The Court: I follow you now. But the point is, your 
point then is that no right in rem existed, and in addition 
to that the right to claim a usufruct in the future was 
waived, is that right? 

Mr. Boland: That is right, Your Honor. 

The Court: So that in 1935 every vestige of a legal 
claim ended., 

Mr. Boland: Ended. The confusing element was on 
behalf, when I said whether the usufruct was created or 
was not created, the Government, I took from the 

1654 cross examination of Dr. Gros is maintaining the 
position that a usufruct had in fact been created. 

The Court: Yes, I know that 

Mr. Boland: And I was just bringing out for the Court 
that even if one had been created, that the waiver would be 
effective in respect of the created niessbr&uch, which would 
have dissolved it and put you in the same position, there 
were no enforceable rights. 

Mr. Burling: There is an additional element of confu¬ 
sion, if Your Honor please, because the splitting, the frag¬ 
mentation of the German law which my friend is engaged 
in between private law and all law; Dr. Kronstein did tes- 
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tify, but be did also testify that under German law a license 
in his opinion would be required, and since it was required 
and not received, it would be void. 

Mr. Boland: If a usufruct had in fact been established. 

Mr. Burling: Either way, I believe. 

Mr. Boland: I don’t believe that is true. 

The Court: I just wanted to get Mr. Boland’s position. 
I think I have it now. 

Mr. Boland: The main point being brought out through 
this witness is that the Swiss courts do not pay any atten¬ 
tion to this. 

The Court: I got that point clearly. 

Mr. Boland: Which position, I might add, Tour 
1655 Honor, we will establish at a later date, is consistent 
with the American position. 

By Mr. Boland: 

Q. Doctor, I show you now Exhibit 104-A and 103. A. 
I think you have to show me another one. 

Mr. Burling: I object to any testimony being elicited 
from this gentleman as an expert, because there is no show¬ 
ing that he is any kind of an expert. 

Mr. Boland: I am going to qualify him right now. Will 
you hold your objection until I finish the questions, please. 

Mr. Burling: Surely. 

By Mr. Boland: 

Q. Doctor, are you familiar with the citizenship laws 
of Liechtenstein f A. I am familiar with it. 

Q. Are you familiar with the citizenship laws of Switzer¬ 
land? A. I am familiar with it. 

Q. Have you had during your practice an opportunity 
to study the Liechtenstein laws in respect to citizenship? 
A. We had to do with Liechtenstein law in the law office 
of my father, and there I became first acquainted with 
Liechtenstein law. 

Q. And are the Liechtenstein laws in general the same 
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and similar to Swiss citizenship laws? A. The Liech- 
1656 tenstein citizenship law is similar to the state law 
of different states of Switzerland. 


Mr. Barling: 1 move to strike that on the ground that 
this man is not an expert on Liechtenstein law. I too have 
had occasion to study the law of Liechtenstein with refer¬ 
ence to nationality, and I assert that I am—if I were as 
much an expert on that law as this gentleman, it clearly 
would not be for me to testify. The coincidence, or acci¬ 
dent that Liechtenstein is contiguous to Switzerland does 
not mean that he can testify as to the laws. 

The Court: I think you may be right, but I do not know 
how far he is going to go. 

Mr. Boland: Your Honor, 1 would like to make just one 
statement. The Government has called a person by the 
name of Mr. Pere in New York as an expert in connection 
with this matter—not in this case but in several instances— 
and I think that the qualifications of Dr. Kaufman are much 
better than his. 

The Court: You have not finished the qualifications, have 
yout 

Mr. Boland: No, I have not. 

The Court: I will take whatever statements he makes, 
Mr. Burling, subject to objection and motion to strike. 


By Mr. Boland: 


Q. Doctor, are you familiar with the manner in 
1657 which citizenship is granted in Switzerland! A. I 
am familiar with it 

Q. And are you familiar in detail with the manner in 
which it is acquired? A. I am familiar with it 

Q. Are you familiar with the manner in which citizen¬ 
ship is acquired in Liechtenstein? A. Yes, I am. 

Q. Are you familiar in detail? A. I know it from the 
law and from what we had in the office of my father. 
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Q. Have you had any experience with this law? A. As 
to citizenship? 

Q. Yes. A. Liechtenstein, I myself never had a case in 
Liechtenstein about citizenship, but I know about Liechten¬ 
stein citizenship law for the simple fact that most of the 
lawyers of St. Gallen, where I am living now, are dealing in 
St. Gallen and in Liechtenstein at the same time, and we 
discuss Liechtenstein matters as we discuss our own matters 
of the state of St Gallen. 

Q. Have you made a study of the laws of Liechtenstein 
in respect of citizenship? A. I made a study of the law of 
citizenship of Liechtenstein. 

1658 Q. Do you have a copy of the laws of Liechten¬ 
stein in respect of citizenship here with you today? 
A. I have it here with me. 

Mr. Boland: The testimony which he is going to give, 
Your Honor, is to bring out to the Court the manner which 
is set out by statute in which a person becomes a citizen, 
and the purpose of this testimony is to counteract the 
inference which has been given to this court by the Govern¬ 
ment to the effect that Fritz von Opel bought a citizenship 
with some cloak around the fact that he paid money for 
it 

It is a fact that under the statute of Liechtenstein that 
sets up a citizenship a payment is required. 

Mr. Burling: I don’t think Mr. Boland can testify as an 
expert, Your Honor. 

The Court: I suppose if you want me to judicially notice 
the laws of the principality, there is some way to bring 
those to my attention. 

Mr. Burling: We have them in a volume, if Your Honor 
please, why don’t we stipulate certain sections of the 
Liechtenstein code? 

The Court: I do not believe we have qualified him as an 
expert, as I understand it. I have read some of the laws 
of Maryland, myself—that isn’t a good illustration. I have 


1081 


read some of them over in Virginia myself, but I do not 
believe I could qualify on it 

1659 1 do not think that is the way to do it I mean, if 
you are going to ask him anything as to his opinion 

on a certain state of facts, or some hypothetical question. 

Mr. Boland: I will be glad to ask him on the hypo¬ 
thetical— 

The Court: I say that is the part that is objectionable. - 
Mr. Burling: I offer to stipulate any section of the 
Liechtensteinian nationality code, or whatever the law is 
called. I do not think we have any dispute. 

The Court: I can judicially notice that, I suppose. 

Mr. Boland: If we get that in the record, that is the main 
thing. 

Mr. Burling: If you will tell us what sections. 

By Mr. Boland: 

Q. Bead the sections, Doctor; just the section numbers. 
A. The main sections are section 6, 7, and 10. 

Q. Of what statute? A. Of the Liechtensteinisches 
Landes-Gesetzblatt of January 10, 1934. 

Mr. Burling: I do not think the witness is qualified to 
state that, but since he has, I will offer to stipulate the 
text of the Liechtenstein code in the sections named by 
the witness, if you have the text of the code available. 

Mr. Boland: I did not get your question, Mr. Burling. 
The Court: I will tell you what to do; between 

1660 now and the next meeting, you two see if you can¬ 
not stipulate on the Liechtenstein code and any 

pertinent matters as to which I can take judicial notice. 
Mr. Burling: I am sure we can, Your Honor. 

The Court: If you cannot do that, you had better get 
some expert 

Mr. Boland: From Liechtenstein? 

The Court: I don’t know what to tell you to do, but the 
point of it is I think our rules on expert testimony are 
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right strict, and I do not believe I could accept him as that 
I could on Swiss law. 

Mr. Boland: I have some questions on Swiss law which 
might be related, Tour Honor. 

Mr. Burling: I object to anything on the Swiss citizen¬ 
ship law, because there is no testimony, whatever, here 
that in any way— 

The Court: Is there any claim that he is a citizen of 
Switzerland! 

Mr. Boland: No. There is, however, it seems to me this 
that is important to get before the Court: Here is a man 
who had a permanent residence in Switzerland for quite 
a period of time. And he ended up by being a Liechten¬ 
stein citizen rather than a Swiss citizen. 

Through this witness, I think, when he explains what the 
law is, and the requirements for Swiss citizenship— 
1661 that is, a six-year continuous permanent residence 
is a very difficult thing to acquire. 

Mr. Burling: We can save time. I will stipulate that it 
would have been impossible in 1939 for Fritz von Opel to 
have become nationalized in Switzerland. 

Mr. Boland: Because of the strict residence require¬ 
ments. We will stipulate what the law is. 

Mr. Burling: I think it is enough. The only point of 
Swiss citizenship, as I understand it, is that he did not be¬ 
come a Swiss national, and I am willing to concede that 
he could not have under applicable Swiss law. I do not see 
that we need go any further than that 

The Court: I think that is all you need. 

Mr. Boland: There is another phase to this, and I want 
to say to this Court that with respect to acquiring citizen¬ 
ship in Switzerland a payment is made for the acquisition 
of citizenship, and that first of all you have to be approved 
by the community before you are admitted into citizen¬ 
ship of the state of Switzerland, and that the payment of 
money in respect of acquisition to citizenship is not un¬ 
usual. 


1083 


We in America would look with abhorrence upon such 
a thing, and I think that is the very inference that the 
Government is trying to create in connection with Fritz 
von Opel’s acquisition of citizenship, that he paid 32,000 
Swiss francs. 

The Court: That would be admissible as to Liech- 

1662 tenstein, but I do not know about Switzerland. We 
are not concerned with his troubles in Switzerland, 

are we, about becoming a citizen? I don’t understand. 

Of course, I do not know what the Government is going 
to do. You do these a little out of turn. I do not suppose 
the Government is going to criticize him for not taking 
up a membership in Switzerland. If he did, I should think 
it would be going pretty far afield from this case. 

Mr. Burling: I certainly am not, Your Honor. I con¬ 
cede he was ineligible for Swiss citizenship under Swiss 
-law; that being so, the issue of Swiss nationality drops 
out 

Mr. Boland: Will you stipulate, also, that the payments 
made in connection with the acquisition of citizenship were 
normal? 

Mr. Burling: Certainly not. I think it highly irregular, 
and I do not believe for a minute in Switzerland they do 
things like this, but I do not think it is relevant 

The Court: Mr. Burling, you are not going to offer that 
he made any large payments in Switzerland, are you? 

Mr. Burling: No, Your Honor, I am not going to bring up 
any point that he did in Switzerland with reference to citi¬ 
zenship. 

The Court (To Mr. Boland): He said now, and assured 
me, he is not going to bring up anything whatever so far 
as Mr. von Opel is concerned in connection with his 

1663 activities in Switzerland in trying to become a citi¬ 
zen of Switzerland. 

Mr. Boland: Yes, but he is going to bring up the fact 
that Mr. von Opel made payments in the acquisition of 
citizenship in Liechtenstein, and by this witness I can show 
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that in Switzerland it is normal to make such payments, 
and also that being one of the states adjacent thereto, that 
it would not be unusual to have payments made there. 

The Court: I think that is non sequitur. 

Mr. Gallagher: I think we have enough in the record, 
Your Honor. We have already introduced Dr. Henggeler’s 
testimony, which was stipulated. 

The Court: As I understand it, you are offering it to 
prove that by reason of the fact that it is not wrongful in 
Switzerland to pay certain monies in order to get citizen¬ 
ship there, why, I could draw the conclusion that that may 
be the same situation in Liechtenstein, is that right! 

Mr. Boland: Yes. I think that, coupled with the statute, 
would give you a gopd insight that the inference drawn by 
the Government is incorrect. 

The Court: I do not believe I can permit that. In fact, 
these are separate countries, are they not! There is no 
doubt on earth about that. 

Mr. Boland: They are, except that Liechtenstein is under 
the foreign protection of Switzerland. 

The Court: Protection, but it does not have any 
1664 other connection; it is not a part of it? 

Mr. Boland: No; it is an independent principality. 

The Court: That is what I thought. 

Mr. Gallagher: Your Honor, I think we could probably 
drop it here, but I would further like to point out to the 
Court at this time that we submit that neither this Court 
nor can the Government contend that any court in this 
country can look behind the act of any sovereign with 
respect to the granting of citizenship. 

The Court: That is another point, later on. I did not 
understand from the opening statement that his point 2 
was that. But I think we get a little bit off of it now. You 
are trying to establish, as I understand it, by reason of 
the fact that in an entirely separate coimtry it is all right 
to pay money, to try to get a citizenship, that I could draw 
the conclusion that that same situation would obtain in 
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a neighboring country which is a different one. I do not 
think that is logical. 

Mr. Boland: We are ready to have the witness cross 
examined. 

The Court: I will sustain the objection, if that is all 
you want. 

1665 Mr. Burling: May I cross examine him now? 

Mr. Boland: Yes. 

Cross Examination 
By Mr. Burling: 

Q. Did I correctly understand you to say that in connec¬ 
tion with the creation of a usufruct in Switzerland, if 
shares which are the object of the usufruct, if the shares 
are placed in a box and the key to the box delivered to a 
third party who is the agent of the usufructuary, and he 
agrees to hold the key as agent for the usufructuary, that 
that is valid delivery and brings the usufruct into im¬ 
mediate existence? A. That is it exactly. 

Q. Thank you. Now will you explain what you mean 
by “German private law?” A. When I used the term of 
“German private law,” I referred to the German Code, 
and to the provisions contained therein. 

Q. I see. Now, German law, the concept of German law, 
would include all the law that was applicable to a situa¬ 
tion, would it not, and not just law in a particular book? 
A. Once more, please. 

Q I say, if you speak of what the German law is— 
A. Yes. 

1666 Q. —in a given situation— A. Yes. 

Q. —would you not have to look to what all the 
law in Germany is, and not just the law contained in a 
particular book? A. Oh, sure. The whole law consists of 
all the law, yes. 

Q. Now, first, aside from the consideration of Swiss 
public policy, which you stated— A. Yes. 
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Q. If two Germans make a usufructuary transaction 
in Germany, which later relates to shares situated in 
Switzerland, is it not true that normally the Swiss court 
would determine the validity or non-validity of the usu¬ 
fruct by looking to the German law which is applicable? 
A. You speak about the agreement? 

Q. Yes. A. The agreement is governed by German law, 
yes. 

Q. And the construction of the instrument is governed 
by German law, is it not? A. It is. 

Q. And without reference to questions of foreign ex¬ 
change law, supposing there was a dispute in a Swiss 
court as to whether a usufructuary had or had not waived 
his interest, and the waiver agreement took place 

1667 in Germany. Then again the Swiss court would 
look to the German law in determining the meaning 

of that transaction? Is that not correct? A. Yes. 

Q. Is it not the fact that if you have two Germans in¬ 
side of Germany, and one of them is a usufructuary and 
the other has naked legal title, which is the literal trans¬ 
lation of the word you said was used in Switzerland for 
the title holder, isn’t it? A. Yes; but I wouldn’t like to 
say it is also the same, although I gave it as the term we 
use, which as you say, is a literal translation. 

Q. At any rate, I ask you to assume two Germans are 
sitting in Germany— A. Yes. 

Q. —and one is the usufructuary of shares situated in 
Zurich, and the other is the title holder— A. Yes. 

Q. —and they engage in a transaction which, under 
German law, is totally void. A. Yes. 

Q. Is it your testimony that the Swiss court might 
nevertheless attach legal significance to it? A. It depends 
upon why it is void. 

Q. I see. But there are circumstances, you say, 

1668 in which a transaction which took place in Germany 
and was totally void under German law, would never- 
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theless be given legal effect in Switzerland? A. Only in 
this case, if it is void because of the foreign currency 
regulations. In all cases, if it is void under the German 
law, it won’t be held void in a Swiss court. 

Q. So you will agree, will you not, that the doctrine you 
are speaking of is a very remarkable exception to the 
Swiss law? A. The rule that a court will apply this 
public order is a very basic rule of Swiss law. But I agree 
with you that it is an exception to the general rule that 
you may apply foreign law in a court. 

Q. At any rate, it is absolutely exceptional, is it not, 
the doctrine of the case you cited, which is the decision 
of the Swiss Federal Supreme Court, First Civil Bench, 
of October 8, 1935? A. I will say so, that every year 
there are many, many cases where the doctrine of public 
order—as you say in this country, of public policy—comes 
up in the court, and there are many, many cases where 
the court decided to apply Swiss law instead of foreign 
law, based upon the doctrine of public policy. 

Q. But in respect of agreements entered into, or trans¬ 
actions, within Germany, the common rule, you have 
1669 said, is that the Swiss court will apply German 
law? A. Sure. 

Q. And the doctrine in this case is the exception to 
the general rule? A. To the general rule. 

Q. And that is based upon Swiss public policy, is it 
not? A. Yes. 

Q. And what is the Swiss public policy? Will you state 
that again? A. The Swiss public policy, or the doctrine 
of Swiss public order, is that no Swiss court will ever 
apply a foreign law that hurts so deeply the feeling of 
the Judge that he thinks this law is arbitrary and cannot 
be applied. 

Q. Didn’t you state the public policy a little differently 
before? A. I think you can state it in different terms. 

Q. Well, I want to know the particular public policy 
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that governs in this situation, that is, the situation dealt 
with in the opinion of October 8, 1935. A. Yes. I would 
like to state it in the words of the Swiss Snpreme Court, as 
stated in the following case, where the problem of non¬ 
application of the German foreign currency regulation 
came up: 

“Although it is difficult to describe in a general 

1670 and different way the essence of public order, it is 
possible to show the function of this doctrine. The 

doctrine of public order shall hinder the application of 
foreign law and guarantee the application of the national 
law in cases where the country would violate definitely 
the national legal standards. That is the basis of the 
whole practice of the Swiss Supreme Court, whatever may 
be the definition of public order in individual cases.” 

Q. But I want to know what the public order is in this 
individual case. A. The public policy in this individual 
case is not to apply the Germany foreign currency regula¬ 
tion. 

Q. But you are giving me the conclusion, Professor. 
What I want to know is the policy leading to that conclu¬ 
sion. A. The policy leading to that conclusion, as stated 
to Your Honor beforehand, it was the general feeling in 
Switzerland that the German foreign currency regulations 
interfere with Swiss creditors in an arbitrary way; and, 
for this reason, this kind of law should be disregarded 
by the Swiss courts. 

Q. Thank you. Now, in the opinion of October 8, 1935, 
who were the parties to the agreement that was given 
effect? A. The plaintiff is a Swiss corporation, and the 
debtor— 

Q. Where does the Swiss corporation reside? Do 

1671 you know? A. In Zurich. 

Q. And who was the debtor? A. The debtor is 
Bheinische Handelsgesellschaft. 
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Q. That is a German corporation? A. That must be 
a German corporation, yes. 

Q. And where did the transaction take place? A. The 
assignment? ; 

Q. Yes, please. A. The facts as stated in this case, as 
I showed yon, do not show if the transaction has been 
made inside or ontside, because the court had not investi¬ 
gated it, because it said in all events the Swiss courts have 
to disregard the foreign currency regulations. 

Q. I am just trying to find out what the facts are, and 
the facts you do not know from reading the opinion? A. 
From reading the opinion, you do not know. 

Q. Thank you. And the policy of the court is not to 
interfere with the rights of Swiss creditors. In other 
words, not to permit German creditors to say they can¬ 
not pay— 

I am sorry; I misspoke myself. 

The policy is not to permit German debtors to say to 
their Swiss creditors, "We can’t pay you, because we are 
blocked from paying you by the German foreign exchange 
law.” Isn’t that right? A. I would state it so. 

1672 Q. Well, do you agree with me? A. Yes. 

Q. Fine. And that policy has nothing to do, does 
it, with a transaction in which both parties are Germans, 
and where there is no Swiss creditor in any way involved? 
A. That is right; there is a difference. 

Q. The public policy you have just stated has no pos¬ 
sible bearing on a situation where there isn’t any Swiss 
creditor in any way involved? Isn’t that true? A. No, 
that is not true, because the Swiss Supreme Court said 
Swiss courts have to disregard the German foreign cur¬ 
rency regulations. 

Q. I am talking about policy. A. And for all events, 
and for this reason the policy has to be strict. 

Q. Where do you find that here?—that the policy has 
to be strict, and not investigate the facts? A. No; the 
dictum in the case says that this follows, from the fact 
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that there is in this German foreign currency regulation 
an interference with credit rights in general; that from 
this it follows that the German foreign currency regula¬ 
tion cannot be taken into consideration as directly or in¬ 
directly. The dictum is broader than just to apply to this 
individual case. 

Q. You agree, do you not, that what you are read- 

1673 ing is pure dicta, and the facts in this case having 
nothing to do with the facts in the case at bar, 

or the hypothesis put to you by Mr. Boland? A. No, I 
cannot agree with this statement. 

Q. All right; thank you. Didn’t you state a moment ago 
that the policy which dictated this exception to the general 
Swiss rule was the policy of not having the German foreign 
exchange regulations interfere with the rights of Swiss 
creditors? A. It is the policy to protect Swiss creditors, 
yes. 

Q. Thank you. And this case is one in which a Swiss 
creditor was protected by the exception to the general 
Swiss law? Isn’t that true? A. In this case it is true— 

Q. Thank you. And in the hypothesis which Mr. Boland 
put, and which is in fact a problem in the case at bar, 
there is no Swiss creditor; so the policy has no applica¬ 
tion. 

Won’t you agree with that? A. The policy has still 
application. 

Q. How does the policy of protecting Swiss creditors 
have application to a case in which there is no Swiss 
creditor? A. Because, as in 90 per cent of the cases, the 
German foreign currency regulation may interfere with 
the Swiss creditor rights, the Supreme Court tells all 
Swiss courts never to regard it. 

1674 Q. Where does it say that? Point out the words 
where it says that, even where there is no Swiss 

creditor, pay no attention to the German foreign currency 
regulations. 

Does it say it nr this case?- A. In this. case they made 


1091 


just the statement I read to you, but that cannot be taken 
into consideration by a Swiss court, either directly or 
indirectly. 

Q. Yes; but that is in a case where there is a Swiss 
creditor. A. I agree with you. 

Q. And the policy is one of protecting Swiss creditors. 
I do not understand where you see any authority in this 
particular case relating to a problem where there is no 
Swiss creditor. 

Mr. Boland: Just a minute, please. Your Honor, I think 
the stipulation should be read into this record. It is in 
the record, as I understand— 

“It is further stipulated between the parties that Dr. 
Henggeler would testify that he knows that Mr. Fritz von 
Opel maintained a residence and home at St. Moritz, 
Switzerland, since about 1933; 

“It is further stipulated between the parties that' Dr. 
Henggeler would testify that he concluded many years 
ago that Fritz von Opel had established his residence and 
domicile in Switzerland; 

1675 “It is further stipulated that Dr. Henggeler 
would testify that in his negotiations with the Swiss 
Tax Office he was advised by that Department of the 
Swiss Government that it had concluded that Fritz von 
Opel was a domiciliary of Switzerland' subject to the tax 
imposed by Switzerland and that he knows of his own 
knowledge that Mr. Fritz von Opel has paid the assessed 
tax for many years.” 

In addition to which, the plaintiff in this case is a Swiss 
corporation; and as to the donee, I believe it has been 
stipulated that he was a Devisen Auslander. I think the 
facts establish that this plaintiff, Fritz von Opel, that 
Fritz von Opel was certainly a citizen of Liechtenstein. 

Mr. Burling: In 1935, Mr. Boland! 
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Mr. Boland: At that time he was a resident of Switzer¬ 
land. 

Mr. Burling: But the question is whether this waiver 
in 1935 had effect. At that time he wasn’t a domiciliary 
of Switzerland, in my opinion, and there was no stipu¬ 
lation on that. 

The Court: I think I will let him have some latitude 
in establishing what the law of Switzerland is—he has 
testified on direct—and then let him say what it is, and 
you can argue the applicability later. 

Mr. Burling: What was my question, please? 

1676 The Court: I think you both agreed that this 
didn’t agree with this situation specifically, and 1 

think you asked if there were any other decisions. 

Mr. Burling: I will ask him that. 

By Mr. Burling: 

Q. Do you have a decision with you which relates to— 

Well, first I will ask you the narrow question—do you 
have a decision with you which relates to the waiver of 
either a valid usufruct or a claim to have a usufruct created 
when the waiver takes place between two German nationals, 
and the agreement takes place in Germany? A. I have no 
such case. 

Q. Do you have any commentary which deals with such 
a case? A. There is no commentary which deals with a 
waiver between two German nationals, non-residents in 
Switzerland, about the waiver inside Switzerland. 

Q. Now I ask you the broader question. 

What authorities do you have with relation to any trans¬ 
action between two Germans, which transaction takes place 
in Germany, which affects rights to securities in Zurich or 
in Switzerland? A. Between Germans? 

Q. Yes, two Germans. A. That they are both in- 

1677 side Germany, and brought the case before a Swiss 
court, you say? 
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Q. Yes. A. And where it has been held invalid? 

Q. That is right 

Mr. Gallagher: Does that question include in it the 
premise that they are residents of Germany! 

Mr. Burling: It includes the words I put in it, if it is 
desired to ask on redirect. 

By Mr. Burling: 

Q. Do you understand my question? A. Once more, 
please. 

Q. I ask you if you have any authority in which the 
Swiss courts refused to give effect to German law where 
there is a transaction carried on between two Germans, the 
transaction taking place in Germany, but affects rights to 
securities physically located in Zurich, or anywhere in 
Switzerland? A. In all the cases I went through, where 
German foreign currency regulations then applied, the 
Swiss court never investigated what was the nationality 
of the parties. So I cannot from my own memory tell you 
if in all these cases where the German foreign currency 
regulations were applied, there was a difference on that, 
because Swiss courts never investigated about that. 

' Q. If you cannot tell from reading the opinion, whether 
Swiss courts investigated it, how do you know that 
1678 they investigated it or not? A. No; I can positively 
tell you that they did not investigate. 

Q. How? A. Because if that would be material, they 
would investigate. 

Q. If there is no case in which they did investigate, 
there are two possible hypotheses, are there not? A. Yes. 

Q. One, that such a case never came before them; and, 
two, that they didn’t pay any attention to it. A. Yes. 

Q. How do you know which hypothesis is correct? A. 1 
think both hypotheses are possible. 

Q. And how do you know which one is right? A. I 
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think the second must be right, in so far as if this problem 
would have come up, the Swiss court would have settled it- 
Q. If my name were Jones, then my name is Jones, but 
do you know? A. I think in every case you have first to 
read the whole case; and if no case can have any distinc¬ 
tion drawn as to the nationality of the parties, in three big 
cases, then you may say nationality is without any impor- 

tance. , 

Q. You can tell in this case, can you not, that the 

1679 creditor is Swiss? A. In this case I can tell that 

the creditor is Swiss. 

Q. Who is the creditor in the other two cases? A. For 
that I had really to bring in these two cases. I can tell you 
that. I have here a decision of the Swiss Supreme Court, 
First Civil Bench, February 1,1938— 

“In re (1) Allgemeine Elektrizitatsgesellschaft, Berlin”— 
So that will be a German corporation— 

“(2) Siemens & Halske Aktiengesellschaft, Berlin, gegen, 
Joumaliag A. G., Glarus”— 

So that in that case I agree it was a Swiss corporation 
who was probably plaintiff. 

Q. So that we have now two of the three cases govern¬ 
ing this subject, where it was a Swiss national— A. Yes. 

q. _who was the creditor being protected. And you 

don’t know about the third case? Is that right? A. Let me 
think it over. I could not tell offhand the nationality. 

Q. Then how do you know that there ever was a case 
which arose, analogous to the hypothesis, or the case at 
bar, where the Swiss courts were called on to decide be¬ 
tween two German nationals, concerning a transaction car¬ 
ried out within Germany, whether or not to apply 
1680 the German law? A. I can just state the Swiss 
court never investigated about nationality. 

Q. How do you know it never investigated, sir, if the 
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problem never came up! A. In these cases they never 
investigated 

Q. But in these cases, Professor, it is clear from the 
face of the opinion that the court was protecting a Swiss 
creditor. A. Yes. 

Q. How in the world does that tell you that the court 
would not investigate if in fact there was no Swiss creditor 
anywhere around! A. I think if, in the whole way of argu¬ 
ment, they make no distinction between Swiss creditors, 
but if the Swiss court has discussed the law completely, it 
shows the court doesn’t make a distinction. 

Q. In a case involving a Swiss creditor! A. Sure, 1 
agree with you. 

Q. You wouldn’t expect them to talk about cases where 
there wasn’t a Swiss creditor, if in fact in the case before 
the court there was a Swiss creditor, would you! A. Can 
we put it this way! 

The Court: I think I understand what each one of you 
is talking about. He says the language is general, and 
you say it is not. 

1681 Mr. Burling: And I think I bought through this 
witness Your Honor, that there is no authority, ex¬ 
cept where there are Swiss creditors. 

The Court: I understood that. 

Mr. Burling: Then no further questions, Your Honor. 

Redirect Examination 
By Mr. Boland: 

Q. Assuming the hypothesis of a gift agreement in 1931, 
and a waiver valid under private law in the year 1935, 
then in the year 1941 the mother and father, after having 
made that waiver, come to Switzerland and sue the donee 
of the. gift, who is at that time a resident of Switzerland, 
and sue him in connection with the rights which they had 
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already waived, is there any question under Swiss law as 
to whether or not the Court would enforce such rights 
which had already been waived? A. There is no doubt 
about it, that the Swiss courts would follow- the dicta of 
the three precedents about the non-application of the Ger¬ 
man foreign currency provision as stated in these three 
cases. So that no right whatever of the parents could be 
enforced in the Swiss courts. 

Mr. Boland: That is all, Doctor. 

The Court: All right 

(The witness left the stand.) 

Mr. Boland: At this time, Your Honor, we would 
1682 like to recall Dr. Kronstein. 

Mr. Burling: Mr. Boland, if your purpose is to 
identify the German nationality law, I will stipulate again 
as to the text of that law. 

Mr. Boland: Would you show me what you are willing 
to stipulate? 

Mr. Burling: Any paragraph or provision of the law. 
I am not aware there is any room for opinion here. I think 
it is just a question of what the statute provides. 

The Court: Is this testimony lengthy? 

Mr. Boland: No. it is not, Your Honor. 

The Court: Maybe you can tell Mr. Burling what you 
want to prove by him in regard to the German nationality 
law. 

Mr. Boland: The testimony is particularly in connection 
with the laws on German citizenship, Your Honor, and in 
in that connection we would go into what is meant by 
“domicile” under German law. 

The Court: Just tell him what you expect to prove, and 
see if you can stipulate it. 

Mr. Boland: Well, we expect to prove that Fritz von 
Opel did not in fact maintain a permanent residence in 
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Germany, and that if he did not in fact maintain a per¬ 
manent residence in Germany, that he could not have had 
a domicile in Germany, that being one of the essential 
requirements. 

Secondarily, we intend to establish that the nation- 

1683 ality law of Germany requires an application of the 
German Government to retain citizenship, and if 

such an application is not made, that the citizenship is lost 
upon the acquisition of another citizenship. 

Mr. Burling: We can't stipulate that this witness could 
testify to anything concerned where Fritz von Opel lived. 

The Court: Oh, no. 

Mr. Boland: No. 

Mr. Burling: I will stipulate that the German law relating 
to loss of nationality is as you have stated; that it required 
an application; that if you became naturalized in another 
country, you lost your citizenship in Germany unless you 
applied for and received permission to retain German citi¬ 
zenship. 

The Court: Is the time limit fixed! 

Mr. Burling: The incident which makes it relevant took 
place in 1939. 

Mr. Boland: The time is upon the acquisition of the new 
citizenship, Your Honor. That is the relevant time. 

The Court: All right. 

Mr. Boland: Which citizenship has been stipulated. 

Mr. Burling: And the permission would have to be re¬ 
ceived prior to the acquisition of the new citizenship. 

Mr.Boland: Yes. 

1684 The Court: All right. That covers that phase of 
it 

Mr. Boland: And on domicile, you will stipulate that 
permanent residence is an essential element of domicile 
in Germany, will you? 

Mr. Burling: 1 don’t know. What is the relevance of 
German domicile, if you please? If your purpose is to 
establish ultimately, Mr. Boland, that Fritz von Opel did 
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not have domicile or permanent residence in Germany in 
the year 1939,1 will make that concession. 

Mr. Boland: Yes. 

Mr. Burling: That he did not, in the year 1939. 

Mr. Gallagher: And prior to the time of his Liechten- 
steinean citizenship, he had neither domicile nor permanent 
residence in Germany. 

Mr. Burling: That is correct. 

Mr. Boland: And prior to 1939? 

Mr. Burling: I won’t go back further. It isn’t relevant. 

Mr. Boland: If it becomes relevant as to the amount of 
time he spent every year in Germany. 

The Court: Perhaps you had better go ahead with the 
testimony, if you can’t straighten it out. 

Mr. Burling: Your Honor, I stipulated all this witness 
could possibly know with relation to the law, that is, that 
what I have previously said about laws of citizenship 
1685 applied only if you had neither domicile nor perma¬ 
nent residence in Germany; and I do stipulate that 
at that time, that is, at the moment of acquisition of Liech- 
tensteinean citizenship, Fritz von Opel did not have domicile 
and did not have permanent residence in Germany. 

Mr. Boland: That is not enough, Your Honor. We intend 
to establish in this case that at no time from 1929 on did 
Fritz von Opel have domicile in Germany. We don’t in¬ 
tend to establish that, as a matter of fact, through this wit¬ 
ness, but through the law he will testify to, and applying 
that to the facts. 

The Court: I suppose if it is the law that he did not 
have it at that time, it would also be the law that he did 
not have it continuously for ten years before; so that it 
wouldn’t make any difference, would it? 

Mr. Burling: No, Your Honor. That is why I say it ir¬ 
relevant. 

The Court: I understand your point. But they wan.t to 
say, as a matter of law, that if he didn’t have it for ten years 
up to 1939, or for 1939, the law is the same. 
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Mr. Burling: My point is that the only relevance in this 
case to either permanent residence or domicile is what the 
situation was in 1939. And I am willing to concede that, both 
on the law and on the facts. 

The Court: I should think that is true. I should 

1686 certainly think that is true. 

(To counsel for plaintiff): But I don’t know what 
you are talking about. 

Mr. Gallagher: We want the stipulation to go back, Your 
Honor, to 1929 at least, because under the German law Dr. 
Kronstein would testify it requires at least six months. 

Mr. Burling: But that is totally irrelevant, if Your 
Honor please, as long as the ultimate result is stipulated 
to. 

The Court: Well, I am trying to get you together. You 
can either agree or not. 

Mr. Burling: I object to any testimony concerning this, 
after I have made the concession, on the ground that it is 
irrelevant 

The Court (to counsel for plaintiff): What is it you want 
to provef 

Mr. Boland: We are willing to take the stipulation 
offered, Your Honor, but in addition we want to show 
through this witness that the law as stated in Germany 
as applied to domicile applied to our situation, and that it 
cannot be stated this man had a domicile in Germany from 
1929 to the present time. 

Mr. Burling: But that is irrelevant, except as to nation¬ 
ality. There is no contention either way as to his domicile, 
it is immaterial We also concede that he was a 

1687 Devisen Auslander at all relevant times. 

Mr. Boland: We think the facts will also establish 
affirmatively that he was a resident of Switzerland and we 
want to use that in connection with Dr. Kaufmann’s expert 
testimony on the Swiss law. We think in the final argument 
mention can be made by the defendants of the lack of having 
this evidence in, if they are in the position to state this man 
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was not domiciled outside of Germany. We want it clearly 
shown that he was domiciled outside of Germany. 

The Court: What you want to ask him is not the matter 
of fact! 

Mr. Boland: Oh, no, Your Honor—“What is the law of 
domicile in Germany?”—that is what I want to ask him. 

The Court: I will take it over the objection, and subject 
to being stricken later. 

Whereupon, Db. Heinrich Kronstein was recalled as a 
witness on behalf of the plaintiff and, having been previ¬ 
ously duly sworn, was examined and testified further as 
follows: 


Direct Examination 
By Mr. Boland: 

Q. Doctor, are you familiar with the citizenship laws of 
Germany? A. Yes, I am. 

1688 Q. And do you know what citizenship law was in 
effect in 1929? A. The Federal Statute of July, 
1913, relating to the acquisition and loss of federal and state 
citizenship. 

Q. Was this statute ever amended, Doctor? A. Oh, yes. 

Q. Are you familiar with the amendments? A. Yes. 

Mr. Boland: (To counsel for defendant): You are going 
to stipulate on the loss of citizenship? And also that under 
Section 25 it is automatic? 

The Court: He stated it, but just read in there what he 
stipulated, so that there won’t by any mistake. 

Mr. Boland: All right, sir— 

It is stipulated by and between the parties that the statute 
of July 22, 1913, as amended, and particularly sections 24 
and 25 of this act, pertain to the loss and acquisition of 
citizenship in Germany. 

It is agreed that under section 25 a German citizen having 
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a domicile or permanent residence outside of Germany 
automatically loses German citizenship by acquisition of a 
foreign citizenship, unless he has been given a license by 
the German executive agency having jurisdiction, that is, 
the executive agency having jurisdiction over his last 
German residence, for the retention of German 

1689 citizenship, notwithstanding the acquisition of a 
foreign citizenship. 

The Court: All right. 

Mr. Burling: I would like to add a sentence, Your 
Honor— 

In case the German has received such permission from 
the authority having jurisdiction in the matter, then he 
does not automatically lose his German citizenship. 

Mr. Boland: Yes, I will put that in. 

By Mr. Boland: 

Q. Doctor, are you familiar with the concept of domicile 
in German law? A. Yes. 

Q. Could you describe briefly what it means ? A. German 
law has two different concepts of domicile, one for infants 
and wives, and the other for men, for independent persons. 

An independent person has his domicile if, first, he has 
a permanent place to stay, he settles down on a place to 
stay; and, second, if he has the intention to stay in this 
place for good, and too, run his life from this place. 

Q. You are familiar with the American concept of domi¬ 
cile, are you, Doctor? A. Yes. 

Q. Will you distinguish the two, please? A. The Ger¬ 
man concept of domicile is much closer to the Amer- 

1690 ican concept of residence, than it is to the American 
concept of domicile. 

Under German law you cannot have a domicile without 
having residence, with the exception I gave before, wives 
or infants; and under German law, furthermore, you can 
have two or three domiciles, while under American law you 
can have only one domicile. 
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Q. Is this word “domicile” defined under German law! 
A. Yes. The Civil Code, in Section 7, states what “domicile” 
is, and the courts have, since now 50 years, interpreted the 
fifth paragraph continuously. 

Q. And is the definition in the Civil Code applied to citi¬ 
zenship laws? A. Yes. The domicile concept of the Civil 
Code of the B.G.B. is applicable to Section 24 and Section 
25 of the German citizenship law. That is the decision of 
many courts in regard to the citizenship law. 

Q. May a person have two domiciles under German law? 
A. Yes. 

Q. Under what circumstances? A. If he has two resi¬ 
dences, and if he runs his life partly from the one and partly 
from the other. 

For instance, if I live from January to June in the south, 
and from June to January in the north, and I have a place 
of residence, and I run my life from the north and 
1691 from the south, respectively, I have two domiciles. 

Q. So that the main concept in domicile under 
German law is the permanent residence, number one, that 
you actually, physically have a house in which to live? A. 
There is there an objective element of domicile and a sub¬ 
jective element. Both have to come together: One, the 
objective element is that you have a place to live, and the 
second is that you have an intention to stay at this place 
and run your life from this place. 

Q. So that without this place there, regardless of what 
your intent is, you cannot have a domicile under German 
law? A. No. 

Q. And, vice versa, even though you had a place and 
didn’t have the intent to run your life from that place, you 
cannot have a domicile. A. No. 

Mr. Boland: That is all we have of this witness, Your 
Honor. 

Mr. Burling: No questions. 

The Court: All right; you are excused. 


(Witness excused.) 
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Mr. Gallagher: As I recollect Your Honor’s expression 
at the noon recess, the plaintiff’s case is permitted to be 
kept open until after the holidays? 

1692 The Court: You have only one more witness, your 
think? 

Mr. Gallagher: Yes, Your Honor; and in view of the 
very, very technical nature of this case we would like to 
have an opportunity to review this record. 

The Court: Oh, yes. 

Mr. Burling: I would like to call Mr. Calvin Houghland, 
so that he won’t have to come back. 

Mr. Gallagher: We have no objection. 

The Court (to counsel for defendant): He is a very short 
witness? 

Mr. Burling: Yes, Your Honor. 

The Court: Very well. 

Accordingly, Calvin Houghland, called as a witness on 
behalf of the defendant, and being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Baum: 

Q. What is your full name, Mr. Houghland? A. Calvin 
Houghland. 

Q. And where do you reside? A. Brentwood, Tennessee. 
Q. How old are you, Mr. Houghland? A. Thirty-two. 

Q. Are you a graduate of any university? A. I 

1693 am not a graduate. I attended the University of 
Vanderbilt and the University of Virginia. 

Q. What is your present occupation? A. I run the Direct 
Oil Company. 

Q. And where is that located? A. We operate in five 
southern states. 

Q. And its headquarters? A. In Nashville, Tennessee. 
Q. How long have you been engaged in the gasoline busi- 
ness? A. Well, in one connection or another, since I was 
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14. I have operated this company, the Direct Oil Company, 
since 1937. 

Q. And have you been associated with any other company 
in the oil business? A. Yes, sir. I was president and 
general manager of the Winn Oil Company. 

Q. And how long were you associated with the Winn Oil 
Company? A. I started in 1938, and continued until I 
entered the United States Navy, in 1942. 

Q. And upon separation from the United States Navy, 
you went where? A. I returned back to Tennessee, but I 
did not continue my activities with the Winn Oil Com¬ 
pany 

1694 Q. And do I understand you to say you resumed 
your activities with the Direct Oil Company? A. 

That is correct. 

Q. Is that company in any way connected with the Spur 
Distributing Company? A. It is not 
Q. Have you ever met Mr. Fritz von Opel, Mr. Hough- 
land? A. Yes, I have. 

Q. Do you see him sitting in this courtroom? A. Yes, I 
do. 

Q. Where is he sitting? A. Right there (indicating), 
writing. 

Q. About when did you first meet him? A. In the winter 
or spring of 1935, the first time. 

Q. Did you have occasion to meet Mr. von Opel in the 
year 1940? A. Yes, I did. 

Q. Can you tell us approximately when and where? A. 
It was near Nashville, at the home of my father and mother, 
and it was in the early summer of 1940. 

Q. By “early summer”, what month do you have in mind? 
A. I am not completely sure as to the month, except it was 
either the latter part of May or the first part of July. I 
know it was not June, because I got married on June 1st and 
was gone the entire month of June. 

1695 Q. And you recall it was around the time of your 
marriage? A. Yes, it was.' 
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Q. Now, can you relate to us briefly the events of that 
occasion at your father’s home in Tennessee? A. Yes I 
can. 

Q. Will you do so, telling us who was present and under 
what circumstances? A. I was having dinner with my 
family, and Fritz von Opel was also there visiting in the 
house. And after dinner we adjourned to an upstairs sit¬ 
ting room and had a general discussion, mostly being taken 
up with Mr. von Opel telling us of his exploits and of his 
inventions. 

Particularly I remember he said he was the inventor of 
the rocket, which impressed me very greatly. I also re¬ 
member that we heard a newscast, and at that time the war 
situation looked very desperate and black; and I remember 
it so. 

And Mr. von Opel spoke up and said—I remember I re¬ 
marked that the war would take a very long time to get 
over with, and might even involve the United States—and 
Mr. von Opel corrected me at once and said, “It will not 
take a long time. By using rockets and secret weapons, we 
will finish up this war in no time at alL” 

Q. Who was present during this conversation? You re¬ 
ferred to your family. Will you specify the indi- 
1696 viduals? A. My mother was there, and I don’t re¬ 
member whether it was my wife or my wife to be. 
But I do remember she was there. And my father was there 
also. 

Q. Did your father hear this conversation? A. I am not 
sure. The conversation was over several hours, and I re¬ 
call that particular night that he stretched out on the day 
bed and went to sleep, and I am not sure that he heard this 
part of the conversation or not. 

Q. At the time of this conversation, did Mr. von Opel 
make any reference to military events at that time? A. 
Yes; he was very positive and showing pleasure at the 
progress that the Germans were making in France and in 
the low countries; and was quite pleased, because he stated 
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that some of his inventions were playing a particular part 
in it 

Q. When was the next time yon saw Fritz von Opel? A. 
I think I saw him, I think the next time—I am sure that the 
next time I saw him was in 1941, February 4. 

Q. Where did yon see him at that occasion? A. At Palm 
Beach. 

Q. How is it that you happen to be able to remember the 
date? A. I took it from my diary before I came up here. 

Q. What were yon doing in Palm Beach? A. My wife 
and I were visiting in Miami and we called up Mr. 

1697 and Mrs. von Opel and they invited ns to come up and 
spend the day; and we went sailing with them in the 

afternoon and stayed for dinner at night. 

Q. At their home? A. At a home, as I remember, that 
they had rented. 

Q. In which they lived? A. Yes, in which they lived. 

Q. Is there any particular event during the course of that 
dinner which fixed itself upon your mind? A. Yes, there 
was. 

Q. Will you please tell us what it was? A. Just as we 
were sitting down to dinner, which Mrs. von Opel had pre¬ 
pared, the phone rang and she answered it and called Fritz 
von Opel to the phone. And he said it was long distance, and 
he jumped up from the table and went into the hall, which 
was the adjoining room, and talked for some 25 or 30 
minutes in German. And when he returned, he apologized 
for having been gone so long, and said he was talking to 
business associates in Hungary. 

Q. How do you happen to recall this incident? A. Well, 
I before or since have never been around an overseas call, 
and I was very impressed with the cost that it must have 
involved, with such a call. And my wife and I talked about it 
in driving back to Miami that night. 

Q. Did Mr. von Opel tell you at this time what was 

1698 the subject of his conversation on the telephone? A. 
No; I don’t recall that he did. 
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Mr. Baum: That is alL 

Cross Examination 
By Mr. Ingoldsby: 

Q. Mr. Houghland, would you say it would be a fair state¬ 
ment to say that you and your father, with regard to one 
another, occupy the customary devotion which exists be¬ 
tween father and son? A. I certainly would. 

Q. And your employment at the present time is president 
of the Direct Oil Company? Is that correct? A. That is 
correct. 

Q. How long have you had that job? A. I founded the 
company in 1937. 

Q. And before that you were with the Winn Oil Com¬ 
pany? Is that correct? A. That is not correct. 

Q. Didn't you say you were with the Winn Oil Company 
at one time? A. I was. I took over the operations of the 
Winn Oil Company in 1938. 

Q. And the Winn Oil Company, prior to—-let me see if 
I get this— 

Winn Oil Company remained a part of the Spur 
1699 system, did it not? A. Yes, it always has been and 
still is. 

Q. Wholly owned by Spur? A. That is my knowledge, 
yes. 

Q. And where did you get the money to set up the oil 
business that you finally set up? A. I borrowed it from the 
American National Bank in Nashville. 

Q. Is that Mr. Davis’ bank? A. Mr. Davis is, I assume, 
a stockholder of the bank and works there. He is employed 
there, yes. 

Q. In what position is he employed? A. I think he is 
chairman of the board now. He was president of the bank 
at the time I made this loan. 

Q. And he is chairman of the board now? A. That is my 
recollection. 
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Q. And how much money did yon borrow? A. Four 
thousand dollars. 

Q. And who put up the collateral for that loan?. A. I 
put up the collateral, in the filling station which I built my¬ 
self. I signed over the filling station and all its property 
and equipment, to the bank as collateral. 

Q. Did you put any of your own money into it? A. I had 
no money. 

Q. Then you really started this business with no 

1700 money at all? Is that correct? A. Four thousand 
, dollars borrowed capital 

Q. Did your father sign a note on that? A. Yes, he 
did. 

Q. So it was put up on his security? Is that correct? A. 
No, it wasn't put up totally on his security. I put up the 
security. He signed the note. 

Q. And how large a business is that today? A. How do 
you mean that, sir? 

Q. Total volume, dollar sales? A. I think it will do just 
short of a million dollars this year. 

Q. You will do about a million dollars business a year, 
you say? A. I think we will reach that this year. 

Q. And where do you operate—just in Tennessee? A. 
In five southern states. 

Q. You said you didn't finish college, did I understand 
you to say? A. That is correct 
Q. How far did you go in college? A. Two years. 

Q. I want to ask you this: 

Did you discuss with your father the testimony which 
you gave today, before you gave your testimony? 

1701 A. Yes. Yes, I have. 

Q. Did you tell him what you were going to say? 
A. Yes, I in general discussed it. 

Q. You have told him that many times, haven't you? A. 
Not many times, no. 

Q. You have discussed this case with him many times, 
haven't you? A. I certainly have. 
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Q. And you have discussed it with representatives of the 
Government, haven’t you? A. Yes, I have—Mr. Burling 
and Mr. Baum. 

Q. When was the first time you gave any statement to 
the Government in connection with this case? A. Oh, I 
think I talked my first time with Mr. Burling last spring or 
summer. I am not too clear on that. 

Q. Last spring or summer was the first time you talked 
to Mr. Burling? A. I think so, yes. 

Q. You talked to Mr. Burling about this case last spring 
or summer? A. I am not sure about it 

Q. Can you tell me when is the first time you talked to 
Mr. Burling about the case? A. I can’t fix the date. I am 
nervous, and I don’t remember. Let me see. I am 
.1702 sure I talked to him this summer, yes—this past 
summer. 

Q. You are sure you talked to Mr. Burling this past som¬ 
ber? A. Yes. 

Q. Would I refresh your recollection any if I told you 
Mr. Burling didn’t come into this case until about eight 
weeks ago? A. I do remember that now, and you are 
correct. Eight weeks ago. This is December. That would 
be late summer, wouldn’t it? 

Q. That would be early November, wouldn’t it, or late 
October? A. Eight weeks, two months, and this is Decem¬ 
ber—late October, possibly. 

Q. When was the first time you talked to any representa¬ 
tive of the Government about Fritz von Opel? A. Just 
eight weeks ago, when I talked to Mr. Burling, is the first 
time I remember talking to the Government 

Q. Are you sure about that? A. No. I am wrong. I 
talked to Mr. Baum. That is the summer visit I had in mind. 
That was last summer I talked to Mr. Baum. 

Q. Prior to that, did you talk to anybody in the Govern¬ 
ment about Fritz von Opel? A. I don’t remember 
1703 discussing it with anybody in the Government, and 
knowing that they were in the Government. 


mo 


Q. When was the first time you told anyone about the 
statements which you have attributed to Mr. von Opel? .A. 
Well, I have discussed them with members of my family, 
and perhaps to some intimate friends, since that happened. 

Q. But the first time you ever talked to anyone connected 
with the Government about Fritz von Opel, to your knowl¬ 
edge was last summer or early fall? A. Yes; that is all 
that I know of to my knowledge at this time. 

Q. Do you recall ever talking to an FBI agent in con¬ 
nection with this case? A. No, I have never talked to an 
FBI agent. 

Q. You are sure about that? A. I am sure about that. 

Q. Now, I want to direct your attention to the statement 
in 1940, which you attribute to Mr. von Opel, in which he 
said they would finish the war, or “We will finish the war in 
no time at all, with rockets and* secret weapons.” 

Did you have a discussion with him about what secret 
weapons he was talking about? A. I don’t recall any 
secret weapon, other than his discussion of the rocket, and 
him saying he was the inventor of the rocket. 

1704 Q. And you didn’t discuss the point any further? 
A. About other secret weapons? 

Q. Yes. A. Is that the question? 

Q. Yes, that is my question. A. Oh, he just made in¬ 
ference to other secret weapons. There were no other ones 
mentioned specifically. 

Q. And I want to talk to you about this date of February 
4,1942. Did you give that date— 

Mr. Gallagher: 1941. 

By Mr. Ingoldsby: 

Q. Did you give that date, February 4,1941? A. Yes, I 
did. 

Q. At that time you were about 24 or 25 years old? 
Right? A. Well, I am 32 now. I will have to figure it out. 

Q. All right. Let us figure it out. You were about 24, 
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weren’t you! A. Well, let me see. Forty-one from forty- 
eight is seven—about 25. 

Q. And you were having dinner at Mr. von Opel’s place in 
Florida that night! A. That is correct 

Q. As a matter of fact you were down there on your 
honeymoon at that time, were you not! A. That is 

1705 incorrect 

Q. You were not! A. No. 

Q. And the reason that you remember this so distinctly 
is because you put it in your diary! Is that correct! A. 
It isn’t a diary. It is a little calendar which I have kept for 
many years, that I keep in my desk and I always keep up 
with the places I have been, in order that I can prepare 
expense accounts which I turn over to my company. And 
I have that now, and I have kept them for many, many 
years. 

Q. Then all that that would establish would be the fact 
that you had been at Mr. von Opel’s for dinner, wouldn’t 
it! A. The diary! 

Q. Yes. A. All the diary said—and I can repeat it ver¬ 
batim—is Palm Beach, February 4,1941. That is all there 
was on that page. 

Q. And from that you state that as the date when you 
were at Mr. von Opel’s for dinner! A. Yes, that is cor¬ 
rect. 

Q. So that when you were attributing to him the state¬ 
ment that he came back to the table and said he had been 
talking to business associates in Hungary, you are 

1706 relying entirely on your memory! Is that correct 

Q. And if the statement had been that he had talked 
to business associates from Hungary, you would then be in 
error, wouldn’t you! A. From Hungary! 

Q. Yes. A. No; I remember distinctly he said “to Hun¬ 
gary”, because I don’t recall the conversation, but there was 
some reference even at the dinner table about the expense 
involved in a call of that nature. I have tried to recollect 
the exact conversation, but can’t. 
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Q. You don’t recall he said business associates to Hun¬ 
gary? A. He talked to Hungary to business associates. 

Q. You stated that before, the first time you stated it, 
as stating he had talked to business associates in Hungary. 
Isn’t that correct? A. In essence it is the same, isn’t 
it? 

Q. In words, it is a great deal of difference. 

Did you bring that diary with you? A. No, I did not. 

Q. Let me ask you this: While the war was going on, 
you never thought it important to report any of these con¬ 
versations to the FBI? A. No, I didn’t think it was 
1707 important that I report those conversations to the 
FBI. 

Q. Did you think it was important that someone report 
them? A. I was under the impression that perhaps— 

Q. Just a minute. 

Mr. Burling: I submit he should be allowed to answer 
that question. 

Mr. Ingoldsby: Will you read it back, please? 

The Reporter (reading): “Question: Did you think it 
was important that someone report them?” 

By Mr. Ingoldsby: 

Q. All right. Can you answer that? You can answer 
that yes or no, can’t you? 

Mr. Burling: I submit plaintiff’s haven’t produced a 
witness yet who has answered yes or no. 

The Court: (To the witness): Can’t you say yes or no, 
and then following it up with whatever else you want to 
say? 

The Witness: Will you restate the question to me? 

The Court: He said he wanted to know if you thought it 
was important that somebody reported those circumstances. 

The Witness: I certainly feel it was important and feel 
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it is important now, that that information should be given 
to the Government. 

(To Mr. Ingoldsby): Does that answer your question? 
By Mr. Ingoldsby: 

1708 Q. No, that does not answer my question. My ques¬ 
tion is, did you think it was important, while the war 

was going on, that the Government have the information 
you have just given here? A. Yes. 

Q. You did think it was important? A. Yes. 

Q. And you didn’t give it to them at that time? A. I 
did not. 

Q. Yet you were the only one who knew it, were you 
not? A. Absolutely not. It appeared in the newspapers at 
that time. 

Q. What appeared in the newspapers?—the conversation 
that happened in your father’s house in Nashville? That 
didn’t appear in the newspapers, did it? A. What infor¬ 
mation, specifically, do you want me to give you? 

Q. You have only testified concerning two things—one, 
the conversation in your father’s house, and the other the 
statement made in Florida. My question is, did either of 
those things appear in the newspapers? A. Certainly the 
conversation in Florida did not, no. 

Q. Well, did the conversation in your father’s house 
appear in the newspapers? A. Not as conversation, 

1709 no. 

Q. So that the fact is that the only time you con¬ 
sidered this information important was at the time of this 
case? Isn’t that correct? A. No; that is incorrect 
Q. Or the only time you considered it sufficiently im¬ 
portant to give the information to the Government was at 
the time of this case? Isn’t that correct? A. For me per¬ 
sonally to give the information to the Government? 

Q. For the Government to get the information. A. Will 
you restate that question in whole? 
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Q. My question is this: The only time you considered 
the information which you have just given, of sufficient im¬ 
portance for you to— A. Me personally? 

Q. You personally—to turn the information over to the 
Government, was at the time of this case? A. That is cor¬ 
rect. 

Mr. Ingoldsby: That is all 

Redirect Examination 
By Mr. Baum: 

Q. Mr. Houghland, I believe you testified in answer to 
Mr. Ingoldsby’s questions that you told other members of 
your family about the conversation which you have 
1710 testified to today. Is that correct? A. Yes, that is 
correct. 

Q. And do I assume correctly that by “members of your 
family”, you included your father? A. Yes, that is cor¬ 
rect 

Q. And did you tell your father about these conversations 
at or about the time they took place? 

Mr. Ingoldsby: I object 

Mr. Burling: That is entirely admissible, if Your Honor 
please, because Mr. Baum is endeavoring to reply to an in¬ 
ference that this witness’ information did not reach the 
FBI, and we are trying to establish that it did reach the 
FBI, and therefore it is relevant to rebut the inference 
which was created. We want to show he told his father and 
he knew his father told the FBL 

The Court: I think he can bring out, Mr. Ingoldsby, he 
felt it was his duty to do it, and if he didn’t do it, if he has an 
explanation, he ought to be permitted to give it. 

Mr. Ingoldsby: All right, Your Honor. 

Mr. Baum: May I have the question re-read? 



The Court: You asked if he told his father 
The Witness: Yes, I told him. 


Q. And you know, do you not— 


Mr. Ingoldsby: If Your Honor please— 

Mr. Baum: Mr. Ingoldsby,T think you might learn 
1711 a simple rule of courtesy. 

The Court: Address your remarks to me, gentle¬ 
men. 

Go ahead. 


By Mr. Baum: 

Q. Do you know whether your father was interviewed by 
the FBI during this past war? A. Oh, I know it positively, 


Q. Did he tell you he was interviewed by the FBIT 

Mr. Ingoldsby: I object, if Your Honor please. 

Mr. Baum: I will withdraw it, Your Honor. 

That is alL 

The Court (to Mr. Ingoldsby): What is your objection! 

Mr. Ingoldsby: The witness is telling what his father 
told him. 

The Court: Yes. 

Mr. Ingoldsby: I object on the ground of hearsay. 

The Court: He testified in answer to your question that 
he personally didn’t tell them. If his father told him that he 
told them then 1 think he is entitled to bring that out, that 
is, if you are drawing any inference from the fact that he 
didn’t tell them. 

I will permit it; go ahead. 

Mr. Baum: I have no further questions. Your Honor. 

The Court: Don’t you want the answer! 
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Mr. Burling: I want the answer, Your Honor. 
1712 The Court: All right; go ahead and ask him. 

By Mr. Burling: 

Q. Did your father tell you he passed this information on 
to the FBI? A. That is correct 

Mr. Burling: ThatisalL 

The Court: Is there any recross examination? 

Mr. Ingoldsby: No, Your Honor. 

The Court: Well, January 3rd, gentlemen, at 10 o’clock 
—and my best wishes to all of you for the holidays. 

(Accordingly, at 4:15 pan., the trial was adjourned until 
Monday morning, January 3, 1949, at 10 o’clock ajn.) 

• • i • • 

1715 Pboceedings 

Mr. Gallagher: Your Honor, at this time I offer 
in evidence Plaintiff’s Exhibits 105 through 159, inclusive, 
which are covered by a stipulation entered into between 
counsel for the defendant and the plaintiff, identified as 
Plaintiff’s Exhibit 160, the said stipulation reading as fol¬ 
lows: 

“It is hereby stipulated by and between the parties 
that if Adolph Gaeng were called as a witness for the 
plaintiff, he would testify that the list of books and records 
attached hereto and made a part of this stipulation are 
books and records kept in the regular course of business 
of Frima, Uebersee Finanz-Korporation, A. G., and Fritz 
von Opel through the year 1942; and it was the regular 
course of business to keep such books and records. 

“It is further stipulated that all of the books and records 
described in the attached list had been made available to 
the defendant 
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“Dated: January 3, 1949.” 

It is signed by counsel for the plaintiff and the defen¬ 
dant. 

I now offer those exhibits and Plaintiffs Exhibit 160. 

(Accordingly, the exhibits referred to in Plaintiff’s Ex¬ 
hibit 160 were received in evidence as Plaintiff’s Exhibits 
105 through 159, inclusive.) 

1716 (The stipulation just read was marked as Plain¬ 
tiff’s Exhibit 160 and received in evidence.) 

Mr. Gallagher: At this time I should like to recall Mr. 
von Opel for just a few minutes with respect to two of the 
exhibits which- we left off at the time we were having 
trouble identifying them. 

Thereupon, Fritz von Opel was recalled as a witness 
and, having been previously duly sworn, testified further 
as follows: 

Direct Examination 
By Mr. Gallagher: 

Q. To refresh your recollection, Mr. von Opel, before 
we recessed we had been discussing Plaintiff’s Exhibits 84 
and 85, pages of which Mr. Burling had shown you, which 
reflected certain figures with respect to a Consortium 0. 
As I recollect, you had stated that those showed different 
financial transactions that had taken place at that time. 

I now show you what is identified as Plaintiff’s Exhibit 
153, a book of the Uebersee Finanz-Korporation, and direct 
your attention to pages 70,71, and 72, page 70 being headed, 
“Fritz von Opel,” page 71 being headed, “Consortium . 0,” 
and page 72 being headed “Frima Trust Fund,” and I will 
ask you if you can explain what those pages reflect. A. 
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They reflect corresponding pages of my own books or 

1717 of Frima’s books. 

Q. Wonld it be correct to say, Mr. von Opel, that 
the first of the accounts was “Fritz von Opel?” A. Yes, 
sir; that is correct. 

Q. And that that is the way you testified with respect 
to the balance sheet? A. Yes. 

Q. Then it became “Consortium 0?” A. Yes, prior to 
the formation of Frima, it was called Consortium 0. 

Q. Then it became— A. In 1934 it became Frima Trust 
Fund. 

Q. Mr Burling also showed you two exhibits which 
were taken from a book now in evidence as Plaintiff’s Ex¬ 
hibit 152, headed, “Inventorum Book,” a book of the 
Uebersee Finanz-Korporation, commencing 1937, pages 
24 to 29, which pertain to the years 1940 and 1941, and 
reflect the investment by Uebersee in Transdanubia. 

Mr. Burling addressed your attention to a figure 102.360 
in 1940. Can you state what that amount reflects? A. That 
is a total amounts shown on konto korrent—accounts re¬ 
ceivable. 

Q. As of the end of 1940? A. As of the end of 1940. 

Q. Then, I direct your attention to page 29 of 

1718 this exhibit, the figure 109.918. Is that konto kor- 
. rent— A. Pardon me; correct the figure; 109.91850 

Swiss francs. 

Q. That is the figure as of the end of 1941? A. Yes, sir. 

Q. That is the figure showing an increase in the invest¬ 
ment of 7558.50 Swiss francs; is that correct? A. Yes, that 
is correct. 

Q. I now show you Plaintiff’s Exhibit 154, a page headed, 
“Transdanubia Bauxite, A.G., konto korrent,” and direct 
vour attention to the last line, March 3, 1941, 10,000 
pengos, or 7558.50. Can you state what that figure reflects? 
A. That reflects payment to the lawyer, Dr. Gyula Sal- 
ushinscv, of 10,000 pengos or, in Swiss francs, 7,558.50 
Swiss francs; and this payment was made on March 10, 
194L 
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Q. Does this translation reflect what is on that page, 
Mr. von Opel? A. Yes; it is the last entry on this page. 

Mr. Gallagher: I will offer this translation. 

(The translation referred to was marked as Plaintiffs 
Exhibit 162 and received in evidence.) 

Mr. Gallagher: I have no farther questions of Mr. von 
Opel, Mr. Burling. Oh, I am sorry; I have one other. 
1719 I did not see this. 

By Mr. Gallagher: 

Q. Mr. Burling also introduced in evidence several docu¬ 
ments with respect to collateral which was posted on be¬ 
half of Uebersee with the Union Bank of Switzerland 
with respect to a loan made by Transdanubia from the 
Hungarian Escompte Wechslerbank. I now show you Plain¬ 
tiffs Exhibit 161, which consists of a number of pages 
from an exhibit of the plaintiff here, a copy of which has 
been given to the defendant, and ask you whether or not— 

Mr. Burling: If the Court please, I think there is some 
confusion. I gave it to you earlier. 161 is a single sheet. 
May I inquire if 161, which is one single exhibit— 

Mr. Gallagher: One single exhibit for the purpose of 
ease in not putting all in. 

By Mr. Gallagher: 

Q. I ask you if you can state what those pages reflect, 
Mr. von Opel. A. They reflect guaranty put up by Ueber¬ 
see Finanz-Korporation through the Adler Bank with 
another Swiss bank for the purpose of a loan which Trans¬ 
danubia had obtained from the Hungarian bank. 

Q, Will you state when the guaranty first commenced? 
A The guaranty was first given on October 7, 1939. 
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Q. In what amount? A. It was in amount of 

1720 5,000 Swiss francs. 

Q. Was that amount increased? A. This amount 
was then increased to 20,000 Swiss francs. 

Q. On what date? A. On December 23,1939; and it was 
then increased to 32,000 francs and remained at this figure 
on April 16, 1940. 

Q. Now, I notice there are several other pages included 
in this exhibit, Mr. von OpeL Would you explain what 
the other pages reflect? A. This guaranty had to be re¬ 
newed quarterly, and we had to pay quarterly commis¬ 
sion on renewal of this guaranty. 

Q. Was this a transaction by Uebersee with the Swiss 
bank? A. With the Swiss bank, yes. 

Q. If I understand you correctly, a commission was 
paid by you to the Swiss bank? A. To the Swiss bank 
to renew its guaranty. 

Q. As evidenced from the exhibits which the defendant 
has heretofore introduced, that collateral was subsequently 
returned on November 17, 1942; is that correct? A. Yes, 
that is correct 

Mr. Gallagher: That is all 
Cross Examination 
By Mr. Burling: 

1721 Q. You never saw any of these books, did you, 
until you saw them in your lawyer’s office in Wash¬ 
ington? A. I didn’t see those slips, but I gave the orders. 

Q. I say, you didn’t see the books? A. Not the books, 
no. 

Q. So what you have testified to it what you were told 
by your lawyers and Professor Kaufman about the books; 
is that right? A. Yes. 
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Redirect Examination 


Q. You don’t have any personal knowledge 
at all? A. They reflect my orders. 

Q. You don’t have any personal knowledge 
is in the books, do you? A. I have personal knowle 
that I gave orders, and apparently it had to be in 
books. 

* 

Mr. Burling: All right Thank you. 


Evidence on Behalf of the Defendant 


Thereupon— 

John Mason Hotjghland was called as a witness 
being first duly sworn, testified as follows: 

Direct Examination 


By Mr. Burling: 

Q. Please state your name. A. John Mason 
land. 

Q. Where were you born? A. I was bora in 
County, Indiana. 

Q Will you state briefly what your education 


1722 

1733 


By Mr. Gallagher: 


Q. I understand by that, Mr. von Opel, that you gave 
orders with respect to the giving of the collateral 
ally and the increases in it? A. Yes. The inert 
think the last was April, if I remember correctly, 

1940. 


Mr. Gallagher: That is alL 

(The witness left the stand.) 

• . • • • • 
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A. I am a graduate of the University of Chicago and was 
educated as a geologist. 

Q. What has your business been since you were gradu¬ 
ated from the University of Chicago? A. I have been 
in the oil business. 

Q Directing your attention to the year 1928, did you 
found any business in that year? A. I founded the Spur 
Distributing Company, yes. 

Q. W r ill you state briefly what Spur Distributing Com¬ 
pany was? A. I had conceived the idea that I 

1734 might improve the system of retail marketing which 
had been in effect and was in effect throughout the 

United States. 

Q. Retailing marketing of what? A. Of gasoline and 
oil 

Q. Filling stations? A. Filling stations, yes, sir. 

Q. What was the idea that you had? A. My idea was 
that by putting large storage tanks in the filling stations 
themselves, I might by-pass bulk stations, or the whole¬ 
sale activity and expense, and reduce the handling cost 
of the material. 

Q. Did the word “Spur” mean anything in your busi¬ 
ness? A. It means a railroad spur. I mean the stations 
were located on railroad spurs, so I could ship in to those 
stations in tank cars. 

Q. Are you presently associated with the Spur Distrib¬ 
uting Corporation? A. I am, yes, sir. 

Q. In what capacity? A. As president and general man¬ 
ager. 

Q. How many stations does Spur have today? A. 254. 
Q. Roughly speaking, where are they located? A. They 
are located east of the Mississippi River, except a few 
stations: One station in Missouri and a few sta- 

1735 tions in Arkansas; and there are no stations in the 
north, in New England or Michigan and Minnesota, 

and that area. 



Q. Have you been consistently, throughout the period 
from 1928 to date, president of the board? A. Yes, sir. 

Q. Now, directing your attention to the year 1930, did 
you have any problem of financing in that year? A. I 
did, yes. 

Q. Will you state briefly what took place? A. Well, I 
felt that we had pretty well established—I started this 
Spur with very small capital, and we had pretty well 
established that the basic principle—new principle—of 
marketing was a sound one and that by getting more capital 
we could expand it, and so I went to New York and found 
a firm by the name of Burden Cole & Company, who were 
investment bankers, and they undertook an underwriting 
of the stock to raise more money for this expansion. 

Q. Was a new issue of stock arranged at this time? A. 
Yes. 

Q Was there any special provision or unusual arrange¬ 
ment made in connection with the shares? A. Yes, there 
was. With each share there were warrants, and these war¬ 
rants stepped up in price according to the time interval 
that had elapsed before they were exercised. That 
1736 was in order to enable investors to have an oppor¬ 
tunity to improve their holdings after they were 
satisfied that it was a profitable investment. 

Q. Now, prior to the floating of this stock in 1930, who 
had control of the corporation? A. I did—that is, I to¬ 
gether with one relative and one close friend. 

Q. In other words, a group of your friends? A. That 
is right. 

Q* At the time this stock was issued, did you make any 
arrangements or retain any rights with respect to control? 
A. We did. We made arrangements so that by the exer¬ 
cise of the warrants available to us, we could remain in 
control in case these other warrants were exercised. 

Q. That is, you kept warrants yourself? A. That is 
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right; kept enough warrants to remain in control if we 
exercised them. 

Q. Did there come a time when you learned that a large 
block of Spur stock had come into the hands of foreign 
investors! A. Yes, sir. 

Q When was that! When did you learn that! A. Well, 
when I learned that it was foreign investors was in July 
of 1932. 

Q. Will you state how you learned that a large block of 
the Spur stock had been acquired by foreign investors! A. 
I received a letter from Theodore Hoffacker. 

1737 Q. What did he say to you in that letter! A. 
He announced that he represented a group which 

had obtained control of our company; and then his state¬ 
ment was confirmed by the transfer agent in New York 
in a telephone call. 

Q. By the way, have you at my request looked for this 
letter in your files! A. I have. 

Q. Were you able to find it! A. I was unable to find it. 
Q. Did Mr. Hoffacker request anything of you! A. He 
requested that a directors’ meeting be called at once. 

Q. Did he state the place at which he wished the meet¬ 
ing to be called! A. He said he wished it to be called in 
New York. 

Q. Did you meet anywhere in respect to this request! 
A. I went to New York, yes, sir. 

Q. With whom did you go! A. I went with Henry 
Hines, vice president of the company. 

Q. Did you go with anybody else! A. I met there 
Joseph B. Thomas, who had been associated with me in 
the company. 

Q. Where in New York did you meet! A. We 

1738 met at the office of our company attorney, whose 
name was Allan Fox. His office was on Trinity 

Place. 

Q. Did you meet Mr. Hoffacker there! A. Yes, he 
came to the meeting. 
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Q. At that time did you have a conversation with Mr. 
Hoffacker about the Spur Distributing Company! A. I 
did, yes, immediately—either at the end of the meeting 
or immediately thereafter; I am not sure which time. 

Q. Will you state in substance what that conversation 
was! 

Mr. Ingoldsby: I think I will have to object to this, Your 
Honor. 

Mr. Burling: May I ask the ground of objection, if 
Your Honor please! 

Mr. Ingoldsby: It sounds to me like it is hearsay. 

Mr. Burling: Fritz von Opel has testified that he made 
Hoffacker agent of the plaintiff corporation. He was man¬ 
aging agent of it and manager its investments Anything 
said by Hoffacker is an admission by the plaintiff corpora¬ 
tion through its agent. 

Mr. Ingoldsby: I do not recall that that was the testi¬ 
mony. 

Mr. Burling: Could I have a moment to look at the 
record, Your Honor! 

The Court: I will take the testimony subject to 
1739 its being connected up later. You can move to strike 
it if it is not connected. 

By Mr. Burling: 

Q. Will you state what Mr. Hoffacker said to you! A. 
I asked him whom he represented, and he said, “I repre¬ 
sent the von Opel family.” 

I said, “Who are the von Opel family.” 

He said, “They are the Fords of Germany, and they are 
people of immense wealth and can be very useful to you 
and to the Spur Company.” 

That is the general substance of it. 

Q. Did HofFacker say anything to you as to vour future 
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relationship to Spur? A. Yes. He said that he wanted 
me to remain in the management of Spur. 

Q. Did he say anything about directors? A. Yes. He 
asked that two new directors be appointed, and they were 
appointed on that occasion. 

Q. Who were they? A. They were Theodore Hoff acker 
and the Baron Werner C. von Klemm. 

Q. Baron von Klemm? A. Baron von Klemm, yes. 

Q. When did you first hear the name Uebersee 

1740 Finanz-Korporation? A. I cannot recall the exact 
time I heard the name, but it was at some time later, 

and the only definite knowledge I have of that time was 
some time in November of the following year. 

Q. Did Hoffacker at any time tell you anything about 
Uebersee Finanz-Korporation? A. I can’t recall his hav¬ 
ing said anything about Uebersee. He may have, but I 
can’t recall it. 

Q. Now, after Hoffacker told you that the von Opel 
family had acquired control of Spur, did you have any 
negotiations with anyone concerning the warrants which 
you had retained yourself? A. Yes. 

Q. Will you state what those negotiations were and with 
whom they were carried on? A. Well, they were carried 
on with Hoffacker, and we had a voting trust on the original 
stock, which he wanted dissolved, and he wanted me to 
surrender my rights on these stock warrants, and I very 
naturally didn’t want to do so. 

There was a good deal of negotiation that went on 
through this period, and that finally resulted in contractual 
relations later. 

Q. The contractual relations— 

Mr. Ingoldsbv: May it be made clear that my objection 
to all the testimony relating to Mr. Hoffacker stands 

1741 on the same ground on which it was previously made? 

The Court: Yes. 
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Mr. Burling: If Your Honor please, having in mind 
Your Honor’s remark that he did not wish to leave rul¬ 
ings open, may I point to page 1021 of the record: 

“Question: And did you arrange that the proceeds of 
the Opel shares were to be invested and managed by Hoff- 
acker & Company? 

“Answer: Yes, I had a contract with him of this kind. 
I don’t remember the details. I think he operated this 
account.” 

This is Mr. von Opel testifying. 

“Question: And he bought and sold securities for Ueber- 
seef 

“Answer: Yes. 

“Question: In 1932 and 1933? Right? 

“Answer: Yes, it is possible. 

“Question: And in the spring of 1932 you authorized 
Hoffacker to acquire the majority interest in an American 
corporation called Spur Distributing Corporation, didn’t 
you? 

“Answer: In the spring of 1932? 

“Question: Yes; wasn’t that when it took place? 

“Answer: Yes, it is possible. 

“Question: I am not asking you whether it is possible, 
I am asking you if that is not when it happened. 
1742 “Answer: I think prior to this time I had already 
acquired about five or ten thousand shares. And 
later on I acquired the majority. That is correct.” 

Then, skipping to the bottom of the page: 

“Question: And did you then cause Uebersee to give 
Hoffacker proxies so he could vote the Spur stock? 

“Answer: Yes.” 
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Mr. Ingoldsbv: Then, I would say that undoubtedly with 
respect to the authority given to Mr. Hoffacker, Mr. von 
Opel vrould be bound by those statements provided they 
commenced in the spring of 1932. As I understand it, the 
first date— 

Mr. Burling: The witness is now testifying to what 
took place in November, 1932, as I understand it. 

Mr. Ingoldsby: All right. 

The Court: All right. Then I will definitely rule it in 
evidence. 

By Mr. Burling: 

Q. What was the outcome of the negotiations between 
you, Uebersee, and Spur with relation to your warrants? 
A. Well, the outcome was that I gave up my warrants 
and signed a contract with Uebersee which gave me a call 
on their Spur stock in the event that they should ever sell 
it, a call at the price—a 30-day call at the price that they 
decided to sell it. 

1743 Q. That is to say, if Uebersee wished to sell and 
had an offer from a third party, they must have 
offered it to you, first, at that price, and you had 30 days 
in which to take up the offer? A. Correct 

Q. Did you receive anything else besides this contract? 
A. Yes. I then entered into—-Upon their arrangement, as 
their stockholder, I entered into a management contract 
with a profit participation with the Spur Company, and 
in consideration of my surrender of my warrants, the 
money for which was not needed at that time, an arrange¬ 
ment was made whereby I was to receive over a period 
of years, on an additional profit participation basis, after 
certain payments had been made to the stockholders, a 
sum of money which would total $200,000 when it was 
paid—when it was finally paid or accumulated. 

Q. Now, at the time you entered into this contract, had 
you ever seen Mr. Fritz von Opel? A. No. 
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Q. Yon recognize him here in court, do you! A. Yes. 

Q. When and where did you see him for the first time! 
A. The first time I saw him was in the late summer of 
1934 in Paris. 

Q. Will you state how you happened to be in 

1744 Paris! A. I was in Paris with Mrs. Houghland 
on a tour. 

Q. A pleasure trip! A. A pleasure trip. 

Q. How did it come to pass that you saw Mr. vo;i Opel 
there! A. Mr. Hoff acker arranged for me to meet Mr., 
von Opel. 

Q. Will you describe your meeting with Mr von Opel 
in Paris! A. Were staying at the Prince of Wales Hotel. 
Mr. von Opel came there and took us out to some very 
famous restaurant for dinner and then took us to a musi¬ 
cal show called the Follies that night. 

Q. Was that the Follies Bergere! A. I think so. 

Q. What business discussion did you have with Mr. von 
Opel on this occasion! A. Well, there wasn’t very much 
business discussed. I don’t recall any specific business con¬ 
versation. 

Q. What did you discuss! A. Well, we discussed sport, 

I think, largely. Mr. von Opel told me some very interest¬ 
ing, diverting stories of his experiences as a balloon racer, 
motorboat racer, bicycle racer, and so forth. That general 
social conversation was the main occupation. 

1745 Q. After the evening at the Follies Bergere did 
you see Mr. von Opel again during this trip to 

Europe! A. No. 

Q. When did you see him next! A. I think it was the 
following year. 

Q. 1935! A. Yes. 

Q. And where did this meeting take place! A. It took 
place at my home, near Nashville. 

Q. That is at Brentwood, Tennessee! A. Yes. 

Q Was anyone with Mr. von Opel! A. Mr. Hoff acker 
was. 
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Q. Did Mr. von Opel tell yon where he had just been? 
A. Yes. Mr. Hoffacker had already wired me. He was 
enroute from Texas to New York. 

Q. Do you remember how Mr. von Opel came from Texas 
to Nashville? A. I remember it very vividly, because— 

Q. What is it that fixes it in your mind? A. Well, he 
was driving a Mercedes car. I didn’t remember having 
seen a Mercedes before that—quite a brilliant-colored 
car—and it was fixed in my mind because Mr. von Opel 
.told us of some very remarkable speed that he had made on 
the trip. 

1746 Q. How long did Mr. von Opel stay with you 
in Brentwood? A. I am not sure whether he spent 

the night or did not. In any event, it was a very short 
time; not over a night 

Q. Did he visit the office of Spur in Nashville? A. I 
don’t recall his visiting the office of Spur. 

Q. At any rate, you did not have any particular busi¬ 
ness discussion with him? A. I had some discussion with 
hi m about something that might be related to business— 
was related to business. That was a hose nozzle—a gas 
hose nozzle. 

Q. Will you state what the conversation was about a 
hose nozzle? A. Well, we were having a lot of difficulty 
in the gasoline business by gasoline overflowing when it 
was put in tanks, and there was a lot of gasoline lost on 
that account; and in the course of our conversation with 
Mr. von Opel, I found out that he was very active in an 
inventive capacity and had a considerable setup in Berlin, 
I believe, to develop different inventions; and I explained 
to him this problem; and he said that it would be an easy 
one to solve, and he liked the idea very much, and thought 
it would be good—and proved to have been after it be¬ 
came very popular four or five years later—and that he 
would work on it. 

1747 Q. After this visit did you receive any message 
from him concerning the hose nozzle problem? A. 

Yes, I did. 
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Mr. Burling: Mark this the next defendant’s exhibit 
number. 

(Telegram was marked Defendant’s Exhibit 110 for 
identification.) 

By Mr. Burling: 

Q. I show you Defendant’s Exhibit 110 and ask you if 
that is the telegram which you received from Fritz von 
Opel (handing a document to the witness). A. Yes, sir, 
it is. 

Mr. Burling: I offer it in evidence. 

Mr. Ingoldsby: No objection. 

What is the number on that! 

The Deputy Clerk: 110. 

(Defendant’s Exhibit 110 for identification was received 
in evidence.) 

Mr. Burling: May I hand it to Your Honor? 

By Mr. Burling: 

Q. Now, Mr. Houghland, when did you next see Mr. 
Fritz von Opel, if you can recall? A. If I may refer to 
my notes on it. 

Mr. Ingoldsby: What are the notes on? Maybe we can 
agree. Do you mind telling me what the notes are of? 
1748 Mr. Burling: It is a chronology, I believe. 

Mr. Ingoldsby: That is perfectly all right. 
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By Mr. Burling: 

Q. Have you gone through your files at my request and 
made notes as to when various meetings took place? A. 
Yes, sir. 

Q. When, according to your present best recollection, 
did you next see Fritz von Opel? A. I next saw him in 
Montreal, in Canada, in 1936. 

Q. Can you fix the approximate date of this meeting 
in Montreal? A. I think it was immediately before the 
15th of June. 

s 

Q. Where did you meet Mr. von Opel in Montreal? A. 
At the Windsor Hotel. 

Q. And who else was present? A. Mr. Hoff acker. 

Q. Was anyone else present? A. I believe there were 
some other people there, but I did not know them. 

Q. WTiat discussion did you have with Mr. von Opel at 
that time? A. I can’t recall any specific discussion at 
that time. I recall some explanation of our meeting there. 

Q. What did Mr. von Opel say to you about what he 
was doing in Montreal? A. Well, he said that a 
1749 lawsuit had been filed against him in the United 
states and that he was in Montreal in order to es¬ 
cape service on this suit, and that is why they had asked 
me to come to Montreal 

Q. How long did you stay there? A. Part of a day 
and night. 

Q. And then you went back to Nashville? A. Yes. 

Q. Did you receive a letter from Mr. von Opel later in 
that year? A. Yes, I did. 

Mr. Burling: Mark that, please. 

(Letter dated April 14, 1936, was marked Defendant’s 
Exhibit 111 for identification.) 
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By Mr. Burling: 

Q. I show you Defendant’s Exhibit 111 and ask you if 
that is the letter which you received from Fritz von Opel 
in 1936 (handing a document to the witness). A. Yes, 
it is. 

Q. Now, I address your attention to the last paragraph, 
the words: 

“The reason I write you about this is 1. because I think 
it may be of some interest to you, 2. because I meditate 
about buying these patents for a German factory we con¬ 
trol,” and I ask you if Fritz von Opel ever told you 
1750 what factory he had in mind or who the word ante¬ 
cedent of the pronoun “we” is? A. No, I don’t re¬ 
call any discussion on that 

Mr. Burling: I offer 111 in evidence. 

(Defendant’s Exhibit 111 for identification was offered 
in evidence’.) 

By Mr. Burling: 

Q. Did you see Fritz von Opel in the year 1936? A. 
Yes, I did. 

Q. Where and at what time? A. He came again to • 
Nashville and stayed at my house, and I think it was in 
December. 

Q. What business discussion did you have at that time? 
A. I can’t recall any specific discussion. 

Q. In the year 1937 did you leave the United States? 
A. I did. 

Q. Where did you go? A. I went to Europe. 

Q. Was it a pleasure trip or business trip? A. Pleas¬ 
ure trip. 

Q. You went with your wife? A. And family, yes. 

Q- On that occasion did you receive any communication 
from Fritz von Opel? I will show you Defendant’s Exhibit 
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59 and ask yon if that is the cable which you re- 

1751 ceived from Fritz von Opel (handing a document 
to the witness). A. Yes, that is. 

Q. And you handed it to me at my request, is that 
correct! A. Yes. 

Mr. Burling: Your Honor, this reads, addressed to 
Mason Houghland, American Express, London. 

“Hope to arrange seeing you somewhere on your way 
back. Please mail me probable route you take. Regards. 
(Signed) Fritz von Opel, Kampen Sylt.” 

By Mr. Burling: . 

Q. I show you Defendant’s Exhibit 60 and ask you if that 
is also a wire which you received from Fritz von Opel 
(handing a document to the witness). A. Yes, it is. 

Mr. Burling: And that reads: 

“Would your plans permit seeing me in or near Hamburg 
any date after August 25. Beaucoup de plaisir. Regards. 
Opel, Zurich. Dolder Hotel.” 

By Mr. Burling: 

Q. I show you Defendant’s Exhibit 61 and ask you if that 
is a letter which you received from Fritz von Opel (handing 
a document to the witness). A. Yes, it is. 

Q. That also has to do with your meeting in 

1752 Europe! A. Yes. 

Q. And I show you Defendant’s 62 and ask you if 
that is a wire which you received from him (handing a docu¬ 
ment to the witness). A. Yes, it is. 

Mr. Burling: And this reads: 

“Pleased meeting you morning September. Vierzehn 
Hotel, Vier Jahreszeiten, Hamburg. Frankenberg not pres¬ 
ent in Zurich. Regards, Opel.” 
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By Mr. Burling: 

Q. Had you met a man named Frankenberg at this timet 
A. I had not, sir. 

Q. What did you understand by that when you received 
the message, “Frankenberg not present in Zurich”! A. 
Well, I understood that for some reason I was to meet 
Frankenberg. I can’t recall the exact thing. This was an 
explanation that I could not see him in Switzerland, where 
I was going and did go. 

Q. Did you meet Fritz von Opel in Hamburg in 1937! 
A. I did, yes, sir. 

Q. Where! A. I met him at a hotel. I can’t recall the 
name of the hotel. 

Q. Did you have a discussion with him at that time! A. 

I did, yes. 

1753 Q. Will you state what the discussion was! A. 

He discussed with me the synthetic tire and its de¬ 
velopment, which was something new in my knowledge, 
and he told me that he was interested in the development 
of synthetic tires. 

Q. Did he say something further about it, or what the 
nature of his interest was! A. He did not tell me anything 
as to the nature of his interest, but he discussed it quite 
a lot, and I was interested in it, I mean as a subject, and 
he asked me if I thought synthetic tires could be sold in 
America and if we could sell them through the Spur filling 
stations. 

Q. Did he take you anywhere in Hamburg! A. Yes. He 
took me to some automotive place which I judged to be 
a garage. 

Q. Can you recall anything about where the place was! 
A. Yes. I can recall that it faced on a very small park; 
that’s all. I could not recall any street. 

Q. And what did he say to you about why he wanted 
you to go to this place! A. He wanted to show me syn¬ 
thetic tires that were being used. 

Q. Were they mounted on a vehicle! A. Yes; they were 
mounted on a truck. 
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Q. What did yon say to him about synthetic rub- 

1754 ber tires? A. Well, 1 told him, in response to his 
inquiry as to whether or not they could be profitably 

sold in America—1 told him that America was having a 
deluge of natural rubber tires, and they seemed to be 
below the cost of production. It wasn’t very profitable for 
anybody; and 1 doubted, unless these could be sold at an 
astoundingly low figure and would be productive of un¬ 
usual results, that it would be profitable. 

Q. Did you have any further discussion with him about 
business? A. I am sure 1 must have, but I can’t recall 
any particular discussion. 1 mean, there must have been 
some question as to how Spur was getting along, and so 
forth. 

Q. Did you leave von Opel in Hamburg or did you go • 
somewhere else with him? A. I left him in Hamburg. 

Q. Did he tell you where he was going next? A. Yes; 
he was going from there on a trip through Berlin and Wies¬ 
baden and Budapest. 

Q. Now, coming to another subject, will you state whether 
or not you ever developed an idea relating to subsidiary 
corporations which should be formed by Spur? A. Yes, 
I did. 

Q. Will you state what that idea was and when 

1755 you developed it? A. Well, I developed the idea 
probably around the latter part of 1934 and put it 

into execution in 1935. The idea was to use a much simpler 
outlay, a much lower cost operation, with must simpler 
buildings and equipment, and go into small towns with 
the spur type of station, but on a different basis and with 
separate corporations, wholly owned corporations. 

Q. Did Spur set up a wholly owned subsidiary? A. Yes. 

Q. What is the name of that? A. Winn Oil Company. 

Q. When was that set up? A. In 1935. 

Q. Now, did you ever have a discussion with Fritz von 
Opel concerning the idea of setting up a series of small 
subsidiaries ? A. Yes. 


1137 


Q. When did that take place? A. It took place in Octo¬ 
ber, 1937. 

Q. Where? A. In New York. 

Q. Now, will you state first where in New York in 
October, 1937, you first met Fritz von Opel? A. At the 
hotel where I was staying. 

1756 Q. What is that hotel? A. Barclay. 

Q. And Fritz von Opel came to your hotel, did he? 

A. Yes. 

Q. Did you go anywhere then? A. Yes. 

Q. With him? A. Yes. 

Q. How? On foot, in a taxi, or how? A. On foot. 

Q. While you were walking with Fritz von Opel did you 
have any discussion with him? A. Yes. 

Q. Will you state what the discussion was? A. We dis¬ 
cussed the results that we had gotten from the Winn Oil 
Corporation, and I discussed with him the possibility of 
our starting more companies of the kind. I hoped to start 
as many as ten companies, which would require a consider¬ 
able amount of money. Since we had probably an invest¬ 
ment in the original company that was small—it was only 
$25,000—a number of them would have cost a great deal, 
and I discussed that general situation with him. 

1757 Q. Did he say anything to you as to where you 
were going in this walk? A. Yes. He had before 

we started. 

Q. What did he say to you? A. He said that Dr. 
Frankenberg was in this country and that he wanted me 
to meet him and to present the proposal to Dr. Franken¬ 
berg, and at that time he told me very clearly who Dr. 
Frankenberg was. 

Q. What did he say to you as to who Dr. Frankenberg 
was? A. He said that Dr. Frankenberg was his father’s 
agent. 

Q. Did he say anything to you as to why he wanted you 
to meet Frankenberg A. Yes. He said that Dr. Franken¬ 
berg would have to pass on anything of this magnitude 
and that I would have to present it to Dr. Frankenberg. 





1138 

Q. Where did you go? Where was the end of your 
walk? A. The Plaza Hotel. 

Q. In New York? A. In New York, yes. 

Q. When you got to the Plaza what did Fritz von Opel 
do? A. He called Dr. Frankenberg’s room and asked Dr. 
Frankenberg to come down and meet us. 

1758 , Q. And did he do so? A. Yes. 

Q. That was the first time you had met Dr. Frank¬ 
enberg? A. Yes. 

Q. Wliere did you go then? A. We went into a lounge 
in the front part of the hotel and sat there and talked. 

Q. And what was the conversation between you and 
Frankenberg and von Opel? A. It largely consisted of 
my outlining the proposal I had in mind about the sub¬ 
sidiary companies and of interrogation on the part of Dr. 
Frankenberg as to this plan. 

Q. And what did Dr. Frankenberg say about the plan? 
A. Dr. Frankenberg asked a number of very intelligent 
questions about it, went into it rather thoroughly, and 
finally reached the conclusion that he did not think it ad¬ 
visable to enter into it at this time. 

Q. What did he say to you? Do you remember his words? 
A. I don’t remember his exact words, no. He said, “I 
don’t think it is advisable to undertake it at this time.” 

Q. And while you were with Frankenberg did Fritz von 
Opel say anything? A. I am sure he did, yes. The gen¬ 
eral conversation was an exposition of the plan by me and 
answering questions by Dr. Frankenberg. 

1759 Q. In other words, he just sat by; you were in¬ 
terrogated by Frankenberg; is that correct? A. That is 
right. 

Q. Did you leave alone or did you leave with Fritz von 
Opel? A. I left with Fritz von Opel. 

Q. Again, did you go on foot or were you in a taxi? 
A. We walked. 

Q. Did you have any conversation after you left the 
Plaza Hotel? A. I did. 

Q. Will you state what, that conversation was? A. 
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Well, he said he was sorry that Dr. Frankenberg did not 
approve the idea; that he himself did approve the idea 
and he thought it was a wise one, which, incidentally, it 
certainly turned out to be, but that Dr. Frankenberg was 
his father’s financial representative; that there was 
nothing that could be done upon a decision of this sort 
after Dr. Frankenberg did not approve. 

Q. Did he say as to whether he, Fritz von Opel, would 
set aside Frankenberg’s opinion! A. There was no com¬ 
ment of that kind. 

Q. When did you next see Fritz von Opel? A. When 
did I next see him? Let me refresh—It was the following 
year. 

1760 Q. That is 1938? A. Yes. 

Q. And where did the meeting take place? A. It 
took place in Nashville, at my house. 

Q. Can you fix the approximate time—that is, the 
month? A. I am not too sure of it, but I think it was 
around October. 

Q. How long did Fritz von Opel remain with you near 
Nashville on this occasion? A. On this occasion for sev¬ 
eral days. 

Q. Was he working in'the Spur offices during the day? 
A. No. 

Q. He was just staying with you as a social visit; is 
that correct? A. That is right. 

Q. Did you have any conversation concerning business 
or finances on this occasion? A. I am sure we must have 
had some. I am sure I must have answered some inquiries. 
There was no detailed conversation about finances. 

Q. Did you have any conversation concerning the Opel 
Motor Works on this occasion? A. Yes. On this occasion 
he told me—the first time that I had heard the story— 
that is, from him—of the sale of the Opel Motor 

1761 Works stock to General Motors. 

Q. Did he say anything else about this topic? 
A. Yes; he said a good deal about it. 

Q. Will you tell us what you can recall of that, please? 
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A. Well, I don’t recall a great deal about it I do recall 
the substance of the conversation. He told me briefly 
that he got into this question of taxes and of tax avoid¬ 
ance as related to both himself and to me. 

Q. Did he say anything about the sale of the Opel 
Works in relation to taxes? A. Yes. He said that under 
the method of the sale, they had been able to avoid a 
great deal of tax. 

Q. Did he say anything about how Uebersee Finanz- 
Korporation was held at this time? A. Yes. He told 
me that as part of the tax avoidance—he told me that they 
had sold the shares of Uebersee Finanz-Korporation to 
some Swiss nationals. 

Q. Did he say why they had done this? A. Yes; he said 
to avoid some tax. 

Q. Did he tell you who the Swiss nationals were? A. I 
asked him who the Swiss nationals were, and he laughed 
and said, I don’t know them. 

Q. Did he say anything about how the certificates of 
Uebersee were held at that time? A. He said that they 
were endorsed in blank and returned to the posses- 
1762 sion of the Opels. 

Q. Did he discuss with you any problem involving 
- your own personal tax situation? A. Yes, he did. 

Q. Will you state what that conversation was? A. Well, 
he pointed out to me that I was paying quite a lot higher 
income tax than he was as a foreigner and that I might 
have formed a foreign holding company and relieved my¬ 
self of a lot of taxation, but that a recent regulation, or 
something of the sort, made that a more doubtful proposi¬ 
tion, but that by taking Swiss citizenship and then using 
a holding company, I could have a much lower tax rate. 

Q. What did you say to him about that? A. Well, I 
did not know whether he was in jest or in earnest, and I 
was flabbergasted about citizenship. I didn’t know any¬ 
thing about it, so I guess that was just laughed off. 

Q. Now, that was the fall of 1938. 

Coming now to 1939, did you have any further communi- 
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cation in that year with Fritz von Opel? A. Yes, I did. 

Q. Will you state what that was, please. A. Well, the 
communications that I recall were some wires, and I 
believe a letter, relating to my meeting him some place in 
Europe. 

Q. Where were you at the time? A. In the United 

1763 States. 

Q. But you planned to gx> to Europe in the sum¬ 
mer of 1939? Au I planned to go to* England and that I 
might go to Europe. 

Q. At any rate, you planned to cross the Atlantic? 
A. Yes. 

Q. Now, I show you Defendant’s Exhibit 63, and ask 
you if that is a wire which you sent to Fritz von Opel 
(handing a document to the witness). A. Yes, sir. 

Mr. Burling: If Your Honor pleases, this reads, ad¬ 
dressed to Opel, Chalet Kulm, St. Moritz, Switzerland: 

“Coming abroad. When can I meet you for one or two 
days, preferably during first half of August? 

(Signed) HoughlancL” 

By Mr. Burling: 

Q. I show you Defendant’s Exhibit 64 and ask you if 
that is a reply which you received from Opel (handing a 
document to the witness). A. Yes, sir. 

Mr. Burling: And that reads: 

“Would meet you any time Hamburg, but would like 
both of you to come to our estate near Cologne after 
August 18. Regards, Opel. Kampen Sylt.” 

1764 By Mr. Burling: 

Q. I show you Defendant’s Exhibit 65 and ask 
you if that is a wire which you sent to Fritz von Opel 
(handing a document to the witness). A. YeS, sir. 
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Mr. Burling: This reads: 

“Opel, Kampen Sylt. Delighted to accept invitation. 
Suggest about August 25 if convenient to you. Address 
American Express, London.” 

By Mr. Burling: 

Q. Now, did you come to London in the month of 
August, 1939? A. Yes, sir. 

Q. Where were you staying? A. At the Carlton Hotel. 

Q. Will you state whether or not you received any mes¬ 
sage from Fritz von Opel? A. Yes, I did. 

Q. How was that? A. I received a telephone call from 
him. 

Q. Where did he say he was? A. The call was from or 
through Cologne. 

Q. Through Cologne? A. Cologne is the name I got. 

Q. And were you in London? A. Yes, sir 
1765 Q. Will you state what the conversation was? 

A. Well, he was renewing his invitation for Mrs. 
Hougland and myself to come to their estate in Germany 
and visit 

Q. Will you state what you said and what he said on the 
telephone on this occasion? A. Well, England was under 
great tensity at the time and war looked imminent, and I 
was very much alarmed, and I told him that I was and 
that I felt there was going to be a war and that I did 
not think it was advisable for me to come. 

Q. What did he say in reply to that? A. And he said, 
“There isn’t going to be much of a war. The English 
won’t fight All we are going to do is take off a little 
slice of Poland.” 

Q. You did not understand that Liechtenstein was going 
to declare war on Poland, did you? A. No, sir. 

Q. Did he say anything else on this occasion? A. He 
continued to urge me to come into Germany. 

Q. What did you say to him as a result? What was the 
outcome of this particular conversation? A. I told him 
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that I did not feel that it would be safe to make the trip, 
but that I would call him back the next day. 

1766 Q. And did you call him the next day? A- Yes, 
sir. 

Q. Will you state what the conversation was on this oc¬ 
casion ? A. Well, upon the next day I told him that I def¬ 
initely made up my mind that it would not be wise to make 
the trip. 

And he said to me, “Well, I think you are wrong. I think 
you ought to make the trip. I would like very much for you 
to meet my father and for my father to meet you . 99 He 
said, “After all, you work for my father and it is rather 
important that you know him.” 

And I said that, “I appreciate that and would like very 
much to meet him,” but I was afraid to cross the channel. 

Q. And did you cross the channel? A. No, sir. 

• Q. What did you do? A. I scurried around and got me 
a boat home within a day or two and came to America. 

Q. Do you remember the name of the boat? A. Yes, 
sir, The Normandie. 

Q. That was the last time The Normandie crossed the 
Atlantic; is that right? A. Yes, sir. 

Q. Do you remember the date? A. I could not fix the 
date absolutely, except that it was the latter part of Aug¬ 
ust, and I remember that after we got home it was 

1767 only a day or two before war was declared. 

Q. When did you next hear form Fritz von Opel? 
A. I think it was in September of that year. 

Q. I show you Defendant’s Exhibit 105 and ask you if 
that is a wire which you received from him (handing a 
document to the witness) ? A. Yes, sir, that is. 

Mr. Burling: Your Honor, this is a cable reading: 

“Mason Houghland, care of Spur Distributing Com¬ 
pany. Overseas investors intend selling participation to 
meet other obligations what I personally deeply regret 
Please communicate Ulrich, Shreveport, who is informed ac- 
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cordingly. Intend to sail soon. Regards, Fritz. Dolde- 
grand, Zurich.” 

By Mr. Burling: 

Q. Did you take any action after you received this wire? 
A. Yes, sir. A few days thereafter, two or three days there¬ 
after, I sent cables to Adler and Company, Dr. Franken- 
berg and Mr. Gaeng, and to Uebersee, calling to their atten¬ 
tion the contract I had which gave me a call on the stock. 

Q. And I show you now Defendant’s Exhibit 112 and 
ask you if that is a copy of the wire which you sent (hand¬ 
ing a document to the witness). A. Yes, sir. 

1768 Mr. Burling: I offer it in evidence. 

(Defendant’s Exhibit 112 for identification was 
offered in evidence.) 

By Mr. Burling: 

Q. Did you also make any telephone call in connection 
with this message in September, 1939? A. Yes, sir. 

Q. To whom did you call and where was the call placed? 
A. I called Fritz von Opel in Zurich, Switzerland. 

Q. From where? A. From Nashville. 

Q. Have you ever before or since made a transatlantic 
telephone call? A. No, sir. 

Q. So it is clearly fixed in your mind; is that right? A. 
Yes, sir. 

Q. Will you state what the conversation was on the tele¬ 
phone? A. I told Fritz that I was greatly surprised that 
they were going to sell the Spur stock, that I thought that 
he regarded it very highly and that its future was bright, 
and he told me that he did so regard it highly, but that his 
father had dletermined to have the stock sold and had is¬ 
sued orders jto Dr. Frankenberg to sell it, and although it 
was greatly against his wishes, there was nothing he 

1769 could do about it 

Q. That is, he, Fritz? A. That is right 
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Q. Did you have any further talk with him on the phone? 
A. Yes, sir. I asked him to see if he could get me an option 
on the stock for a reasonable price and for a reasonable 
length of time which might enable me to attempt to place 
the stock in hands that would be friendly to me. 

Q. And what did he say he would do about that request? 
A. He said that he would try very urgently to do it and 
would promptly communicate with me. 

Q. Did he say he would talk with anybody about your 
request? A. Yes. 

Q. With whom? A. He said he would talk with Dr. 
Frankenberg and he would talk to his father. 

Q. And did you receive a message thereafter from Fritz 
von Opel regarding this offer? A. No. I received a com¬ 
munication through Mr. Ulrich from him. 

Q. What was the substance of that? A. The substance 
was that they could not arrange the option? 

Q. Now, did the Opels ever sell the Spur stock? 
1770 A. No, sir. 

Q. Were you advised as to why they changed their 
minds? A. No, sir. 

Q. Now, when did you next see Fritz von Opel in per¬ 
son? A. In the following year, 1940. 

Q. What season of the year, if you recall? A. Early 
summer. 

Q. And where was it? A. At my house. 

Q. At Brentwood? A. Yes, sir. 

Q. How long did von Opel stay with you on this occa¬ 
sion? A. He stayed several days. 

Q. Did you have any discussions with him at this time? 
A. Yes, sir; a number of them. 

Q. Did you have any discussion with him when your 
son, Calvin Houghland, was present? A. Only part of one. 

Q. Were you present here when Calvin Hougland testi¬ 
fied? A. Yes, sir. 

Q. Do you recall the conversation which he testified to 
which he said took place in your upstairs sitting room? 
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A. I recall the commencement of it. I was very tired 

1771 and, as I recall it, went to sleep. 

Q. Now, will you state what you can recall of 
your discussions with Fritz von Opel in the spring of 1940 
at Brentwood, Tennessee? A. Yes. I recall very vividly 
his quite thrilling experience—the recital of his thrilling 
experience in being captured by the British at Gibraltar. 

Q. Will you state what he said about that experience? 
A. Well, he said that the British took him off this ship 
and put him in a prison cell in the fortress at Gibraltar 
and that it looked like it was going to be a very difficult 
time for him, but that he succeeded in fooling them about 
his Liechtensteinean passport; and I remember very clearly 
he said, “You know how stupid, the British are,” and he 
said, “I made an acquaintance with a young English 
guard officer who liked to play chess, and we played chess 
every evening, and I finally convinced him that I should 
be released, that I was a fugitive from the Nazi system, 
and anti-German, and that the English did release me.” 

Q. Did he say anything about a passport? A. Yes, sir. 
I just mentioned that. He said that he fooled the English 
with the Liechtensteinean passport. 

Q. Did he say how he had acquired this passport? A. 
Yes, sir. 

Q. What did he say about that? A. He said that 

1772 he bought it for the equivalent of ten thousand 
American dollars. 

Q. During the course of this visit did you have any par¬ 
ticular discussion concerning the Spur business? A. I am 
sure that he asked he how the Spur was doing, but I don’t 
recall any—there was no detailed examination of anything 
about that 

Q. He did not give you any orders? A. No, sir. 

Q. Now, later on in the summer of 1940 did you see him 
again anywhere? A. Yes, sir. 

Q. Where was that? A. I saw him on Nantucket Island, 
where he was in residence at the time. 


Q. How did you happen to he there? A. Our daughter 
was visiting a schoolmate on Martha’s Vineyard, and her 
mother and I went up to Martha’s Vineyard for a few 
days, and Fritz had written me a postal card telling me 
he was on Nantucket, asking me to come over, and I went 
over and paid a social visit to him on Nantucket. 

Q. Did you have any business discussion with him on 
this occasion? A. I am sure there must have been some 
inquiry, but there w*as no serious business discussion. 

1773 Q. He did not give any orders concerning Spur at 
this time? A. No, sir. 

Q. Now, did you thereafter see him anywhere? A. Yes. 
I think that it was along about the month of December that 
he and his wife came to our house and visited. 

Q. This is December 1940? A. Yes. 

Q. Did you have any business discussion with him at 
this time? A. I can’t recall any. 

Q. When did you see him for the last time before you 
saw him here in court? A. I think it was in New York 
in probably July or August in 1941. 

Q. Now, before that did you see him in Georgia? A. 
Yes, sir; I saw him in Savannah, Georgia. 

Q. I show you Defendant’s Exhibit 106 and ask you if 
this is a copy of a letter which you w’rote to Fritz von Opel 
(handing a document to the witness). A. Yes, sir. 

Q. I show you Defendant’s Exhibit 107 and ask you 
if that is a note w T hich you received from Fritz von Opel 
in Savannah, Georgia (handing a document to the witness). 
A. Yes, sir. * 

1774 Q. Now, did you have a conversation with Fritz 
von Opel in Savannah? A. Yes, sir. 

Q. That is the De Soto Hotel; is that correct? A. Yes, 


Q. Will you state what the conversation was? A. I en¬ 
deavored to persuade Fritz to sell his Spur stock, because 
I felt that if we did go to war with Germany, which might 
happen, that it would be very detrimental to the Spur 
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Company to have a German ownership, and I endeavored 
to convince Fritz that the thing to do was to sell or cause 
to be sold this Uebersee’s stock. 

Q. Can you remember any more about what you said 
about that topic! A. I mean Spur stock held by Uebersee. 

Q. Yes. A. Yes. I told him that after the last war— 
or during the last war—that a great many German hold¬ 
ings in America were seized and confiscated, and that if we 
went to war this one would be, doubtless, and it certainly 
seemed to me to be wise to sell it, and he explained to 
me in great detail how he had safeguarded the stock. 

Q. And what did he say about that! A. He said, “We 
Germans and my father and I have all thought this out, 
of American holdings,” and he said if, in the unlikely 

1775 event that America should go to war, these holdings 
would be found in the hands of Swiss nationals. 

And I said, “Well, Fritz, it is perfectly possible that 
Switzerland might get involved in the war.” 

And he said, “It is improbable, but if it should come to 
happen, they will be found in the holdings of a holding 
company in a neutral Latin-American country.” 

Q. Did he mention the Sociedad Commercial Monte- 
franco! A. No, sir. 

Q. He did not specify what Latin-American holding com¬ 
pany he was talking about! A. No, sir. 

Q. Did you refer to the fact that in 1939 it had been 
proposed to sell the Spur shares held by Uebersee! A. 
I did. I recalled at the time that his father had wanted to 
see the stock in 1939 and that he might be very receptive 
to the idea of selling it now; and he said that his father 
would not be, that he was sure his father thought very 
highly of it 

Q. In other words, Fritz von Opel did not listen to your 
advice aboutj what would happen to the Spur shares; is 
that correct! A. That is right. 

Q. And it turned out that your advice was correct; 

1776 is that right! A. In that case. 

Q. Did you have any discussion with him in the 
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De Soto Hotel in Savannah ? A. I am sure I did, but I don’t 
recall any specific discussion. 

Q. Perhaps I can refresh your recollection. Did he say 
anything to you about a yacht? A. Yes, sir. He told me 
that he had either bought or had contracted for a yacht. 

Q. Did you have any discussion with him at that time 
about the yacht? A. Yes. He showed me a lot of maritime 
maps of the coast; and I said, “Fritz, you ought not to 
carry those around, because, after all, you are a German, 
and if we should get in war and you are in possession of 
a lot of coast maps, it might embarrass you.” 

Q. When you said to Fritz von Opel, “After all, you 
are a German,” what did he say to you? A. He did not 
say anything; he just laughed. 

Q. He did not say, “No. I am not a German. 1 am a 
Liechtensteinean,” did he? A. No, sir. 

Q. By the way, did you ever have occasion to tell any 
representative of the United States Government 
1777 about this incident? A. Yes, sir. 

Q. When did that take place and under what cir¬ 
cumstances? A. It took place when I was being interro¬ 
gated by F. B. L agents at my home in Nashville. 

Q. Now, will you state how you came to be talking to 
an F. B. L agent? A. Yes, sir. I can state that— 


Mr. Ingoldsby: Will you fix the time of that, please? 


By Mr. Burling: 

Q. Will you fix the time and then describe the circum¬ 
stances of how you happened to be talking to an F. B. L 
agent? A. Well, I can’t fix the time with accuracy, but 
my memory of it is that it was in January, 1942. 

Q. Will you state where the interview took place and 
under what circumstances, and particularly fix the time 
of day, please? A. It was at night, about, perhaps, 10, 
10:30 at night, at my home in the country near Brent¬ 
wood, and the bell rang, and there were knocks on the door, 
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and I had gone to bed, and I went down and opened the 
door, and two strange men were standing at the door. 
We lived quite far in the country and about a mile back 
from the road, and I did not know what was afoot, but 
I admitted them, and they came in and sat down in 

1778 the library and commenced to ask me questions; and 
I didn’t know what it was all about, and I declined 

to answer their questions, and then they showed me their 
badges, that they were agents of the F. B. I. 

Q. And then you told them of your acquaintance with 
Fritz von Opel; is that correct? A. I answered as truth¬ 
fully as I could every question that they asked me; yes, sir. 

Q. And they were questioning you about von Opel; is 
that right? A. Yes, sir; and about my German ownership 
of Spur Company and any other German that might be 
connected with it. 

Q. Had you previously requested these gentlemen to call 
upon you? A. No, sir. 

Q. Did they think you were a United States citizen at 
that time? A. No, sir; they suspected me of being a Ger¬ 
man. 

Q. But you were not? A. No, sir. 

Q. Did you ever discuss with Fritz von Opel the ques¬ 
tion of nobility or title? A. No. On one occasion when 
I was at Nantucket the Boston papers were carrying great 
columns of publicity about the Baron Fritz von Opel, 

1779 and he mentioned on that occasion that his lawyer, 
Mr. Isadore Kressel had suggested to him that he 

leave the title off in the United States. 

Mr. Burling: You may inquire, Mr. Ingoldsby. 

The Court: I suppose you cannot complete this in the 
next three or four minutes? 

Mr. Burling: I said I was through, Your Honor. 

The Court: Yes. I was speaking to them. 

2 o’clock. 

(At 12:21 p. m. a recess was taken until 2 p. m.) 



Thereupon— 

John Mason Houghland resumed the stand and, having 
been previously duly sworn, testified further as follows: 


Cross Examination 


By Mr. Ingoldsby: 

Q. Mr. Houghland, I wanted to ask you, first, to again 
state the first time that you ever met Mr. von OpeL A. The 
first time I ever met Mr. von Opel was in Paris, in 1934. 

Q. You are quite certain of that! A. Yes. 

Q. How do you establish that date in your recollection? 
A. It was the first time I ever met him. 

Q. The second time that you ever met him was in 1935 
in Nashville, Tennessee; is that correct? A. Yes, sir. 

Q. Was that the occasion when Mr. von Opel came there 
in his Mercedes car? A. Yes. 

Q. Let me see if I can refresh your recollection on that. 

You saw that car, a yellow Mercedes, with red 
1781 leather upholstery? A. It had red leather uphol¬ 
stery, yes, sir. 

Q. Do you recall at the time you had that meeting with 
Mr. von Opel that he told you about participating in the 
Gordon Bennett balloon races in Chicago as a co-pilot? 
A. No, sir, I do not .. 

Q. You don’t recall that? A. No. 

Q. Do you recall whether or not anyone was with him 
when he arrived in Nashville in that Mercedes car? A. 
Yes; Mr. Theodore Hoffacker. 

Q. Would it refresh your recollection any if I told you 
that Mr. von Opel came from Europe in the summer of 


1933, that he spent about 14 days in New York, and went 
to Chicago, where he participated in the Gordon Bennett 
balloon races, and that at that time he brought with him 
his Mercedes car; and that he then went to Miami, Florida, 
and then went to Shreveport, Louisiana, where he con¬ 
tacted Mr. Hoffacker, and that he then went to Nashville, 
Tennessee, and met you? A. No, that would not refresh 
my recollection; my recollection is as I stated. 

Q. You are quite certain it was the summer of 1935? A. 
Yes, sir. 

Q. There wasn’t any other occasion than the one to which 
you have testified when Mr. von Opel came to visit 

1782 you in the Mercedes car; is that correct? A. I don’t 
know whether it is correct or not. That is the first 

time I recall. 

Q. Wouldn’t you remember if he came to visit you in a 
yellow Mercedes? A. I don’t know whether it was yellow 
or not 

Q. Did he ever again at any time, to the best of your 
recollection, come to visit you in a Mercedes car? A. I 
don’t recall; he may have done so. 

Q. If the customs office shows that that car was brought 
here in 1933 and returned to Europe the same summer 
or sold in the United States, would you then agree that 
you were in error as to the first time you met Mr. von 
Opel? A. No. 

Q. You would not agree, then? A. No. 

Q. All right. Mr. Houghland, I want to ask you to 
think carefully before you answer this question. Take as 
much time as you want. But will you give me the names 
of all the individuals in Washington with whom you have 
discussed this case or with whom you have discussed the 
acquisition of the stock of the Spur Distributing Com¬ 
pany? A. I couldn’t do that. 

Q. Give me whatever names you remember. A. Well, 
I discussed the acquisition of the stock with Mr. Leo 

1783 Crowley, Alien Property Custodian; with a number 
of his assistants in the Alien Property office, includ- 
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ing Mr. Rubens; Mr. W. D. Bradford—he was not his 
assistant; he was Mr. Markham’s assistant—with Senator 
McKellar; with Mr. Cordell Hull; with Mr. De Orsey. 
That is all I can recall. 

Q. That is all you recall offhand? A. Offhand recall 
I am sure there were many over in the Alien Property 
Custodian’s office, but I don’t offhand just recall them by 
name. 

Q. How many times have you discussed the acquisition 
of the Spur stock with Senator McKellar? A. Twice. 

Q. Will you tell the Court the nature of those discus¬ 
sions and when they were? A. I think that they were in 
the—I know that one of them was in 1944. ^ 

Q. Will you give us the approximate date in 1944? A. 
I don’t recall the approximate date. They may have both 
been in 1944. It is possible that one of them was in 1943, 
but I wouldn’t attempt to state. 

Q. Will you tell us what those conversations were about? 
A. Yes, sir. I was attempting to get— You are talking 
about Senator McKellar, now? 

1784 Q. Yes. A. I was attempting to get Senator Mc¬ 
Kellar to intercede in my behalf to get the Alien 
Property Custodian to sell the stock. 

Q. Both of those discussions were about that? A. Yes, 
sir. 

Q. What, if anything, did Senator McKellar do about 
that? A. He called Mr. Markham, Alien Property Cus¬ 
todian, on the telephone and talked to him T 

Q. Did you employ Mr. De Orsey? A. Yes, sir. 

Q. He is an attorney in Washington? A. Yes, sir. 

Q. What was the purpose of his employment? A. The 
purpose of his employment was to keep me advised of 
what was going on in Washington. My own attorney was 
ill with a heart attack, and I had no legal representative 
of any kind. 

Q. Was part of Mr. De Orsey’s employment to call upon 
Mr. Connor? A. No, sir. 
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Q. It was not! A. No, sir. 

Q. Did you know he had called upon Mr. Connor! 

1785 A. Yes, sir. 

Q. He advised you of that fact! A. Yes, sir. 

Q. That was in connection with your acquisition of the 
Spur stock! A. No, sir. 

Q. It was not! A. No, sir. 

Q. In what regard was it! A. I don’t recall what it 
was; something to do with this impending trial, I think. 
I did not authorize Mr. De Orsey to call upon Mr. Connor, 
if that is the question. 

Q. Those are the only people you recall, offhand, speak¬ 
ing to in Washington; is that correct! A. Yes, sir. 

Q. Will you state at this time to the Court the financial 
interest which you have in the outcome of this case! A. 
Well, that would be a very difficult thing to state, but 
I can state the direct financial interest I would have. 

Q. State that in any way you want. A. All right I am 
employed by the Spur Company as its president and gen¬ 
eral manager and have a salary of $18,000 a year from 
that source. I do not now actually have profit participa¬ 
tion, but I have had in the past, and I am sure, if Mr. 
von Opel were to win this case, that I would no 

1786 longer be employed in that capacity. 

Q. Do you have any other interest in the out¬ 
come of the case! A. I am a stockholder in the company, 
and I— Do you wish me to express my opinion about the 
stock! 

Q. I would like you to express how much stock you own. 
A. I own 28,000 shares. 

Q. Percentagewise, what percentage is that of the total 
shares of the company! A. I can ask you to figure it, if 
you don’t mind. There are 139,000 shares outstanding. 

Q. You own 28,000 of that About 12 per cent, roughly. 

Now, will you state to the Court whether you have ap¬ 
peared here voluntarily as a witness for the Government 
or whether you have been subpoenaed! A. I appeared 
voluntarily.* 
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Q. Are you acquainted with Mr. H. D. Hines? A. Yes, 
sir. 

Q. Will you state to the Court, please, who he is? 
A. Mr. H. D. Hines is vice president of Spur Distributing 
Company. 

Q. Is he related to you? A. We married sisters. 

Q. How long has Mr. Hines been with the Spur Com¬ 
pany? A. Since the Spur Company was four months 
old. 

1787 Q. Is he also a stockholder? A. Yes, sir. 

Q. Do you know the extent of his participation? 
A. Not accurately, but generally speaking. 

Q. Approximately what is it? A. About 7,000 shares, 
I think. I may be wrong in that; maybe a little more 
than that. 

Q. Are you familiar with the compensation which Mr. 
Hines receives? A. Yes, sir. 

Q. Will you tell the Court, please, what that is? A. 
Twelve thousand dollars a year. 

Q. Does he have a bonus arrangement, or did he have 
a bonus arrangement, prior to the time the Custodian 
seized this property? A. No, sir. 

Q. So all he ever received was the $12,000? A. Except 
that bonuses to employees, other than to myself, he has 
been included in. 

Q. Did you forbid Mr. Hines’ appearance here? A. No, 
sir. 

Q. Did you discuss with him his appearance? A. Yes, sir. 
Q. Will you tell us the nature of that discussion, 

1788 please? A. Well, it was very brief. I told him 
to go down and see the lawyer, consult with him, and 

have him advise him on the matter; that I didn’t know. 

Q. You didn’t know what? A. I didn’t know whether 
he should appear or should not appear—what the circum¬ 
stances were. As far as the subpoena was concerned, I 
assumed he had to appear. 

Q. You told him to go and see what lawyers? A. To see— 
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Mr. Burling: May the record show, if the Court please, 
that the subpoena under discussion was a totally void sub¬ 
poena? 

Mr. Ingoldsby: We make no point of that. 

Mr. Burling: We said it was totally void and that a 
simple reading of the Rules of Civil Procedure would have 
told you so. 

Mr. Ingoldsby: We knew that when it was sent. 

Mr. Burling: Thank you. 

By Mr. Ingoldsby: 

Q. Is that all the conversation you had with Mr. Hines 
about his appearance here? A. No. He came back from 
the lawyer’s office and told me that he was not required to 
appear; that the lawyers said there was a rule that a wit¬ 
ness living 100 miles from the District of Columbia 

1789 could have his deposition taken instead of appearing. 

Q. What did you do? A. I don’t recall what I 
said; I probably said, “That’s fine.” 

Q. So you didn’t tell him not to come? A. No, I didn’t 
tell him not to come at alL 

Q. Did you have any conversations with any represen¬ 
tatives of the Government concerning this subpoena? A. 
No, sir. 

Q. You did not? A. No, sir. 

Q. Mr. Houghland, you were, one of the founders of 
the Spur Company, were you not? A. I was the founder, 
yes, sir. 

Q. Who else was with you in that business at the time 
that the company was founded? A. Very early in it there 
was a man by the name of Joseph E. Thomas. 

Q. Anyone else? A. No, sir. 

Q. Were there just the two of you? A. Yes, sir. 

Q. How much capital was invested in this business 
originally? A. At the very beginning, $15,000. 

1790 Q. How much was invested in the company at the 
time that Mr. von Opel first became a stockholder? 
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A. I can’t be absolutely sure of that without checking it, 
but I will be glad to tell you, approximately, what I think. 

Q. Approximately. A. I think it was probably three 
hundred or three hundred fifty thousand dollars. 

Q. How much stock did you own in this company at 
the time Mr. von Opel purchased into the company? A. 
I don’t recall. 

Q. Can you recall approximately? A. No, I don’t believe 
I can. 

Q. Didn’t you own in the neighborhood of fourteen to 
sixteen thousand shares in 1931? A. I can’t honestly 
answer that question, but that would be a fair kind of 
guess, if I were guessing at it. 

Q. That would be a fair estimate, you think? A. Yes, 
I think so. 

Q. Were those shares paid for in 1931? A. No, sir. 

Q. What was the arrangement between you and the 
company with respect to those shares? A. I owed $30,000 
on the shares, and I had a time period to pay them 
off in. 

1791 Q. What collateral was given for the payment? 
A. The shares. 

Q. The shares were pledged with the company; is that 
correct? A. Yes, that is correct. 

Q. Did Mr. von Opel disturb this arrangement when he 
came with the company? A. No, sir. 

Q. Over the period of years, did you ultimately pay off 
those shares? A. Yes, sir. 

Q. In addition, you acquired some few thousand addi¬ 
tional shares; is that correct; since 1931 or 1932? A. Yes, 
quite a few. 

Q. I believe you testified on direct examination that 
you received an employment contract when Mr. von Opel 
purchased into this company; is that correct? A. Yes, 
sir. 

Q. Will you explain briefly how you happened to obtain 
that contract and what the contract was all about? A. 
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Well, there was a rather unhappy period of adjustment 
between Mr. Hoffacker and myself, and we carried on 
negotiations for almost a year, in which I, in order to pro¬ 
tect myself from being badly handled, I thought, was 
working to try to raise money to exercise my options 

1792 and return—that is, with my group—to the con¬ 
trolling position in the company. 

Q. Then what happened! A. In the course of those 
negotiations, why, we compromised on my having an 
employment contract and a call on their stock in case they 
sold. 

Q. That was a contract for how long a period of time? 
A. It was for eight years but retroactive through 1933, so 
it was really, I think, only seven years ahead of that date. 

Q. Did that contract contain any provision regarding 
your engaging in any business in competition with Spur? 
A. Yes, sir. 

Q. What did it say about that? A. It said that I would 
not engage in any business or in competition with Spur. 

Q. Would you say that you resented Mr. von Opel’s 
purchase into the Spur Company? A. Yes, sir. 

Q. In 1932? A. I resented the purchase. I didn’t know 
Mr. von Opel, but I resented the purchase and the method 
of it 

Q. Would you say that you have ever gotten over that 
resentment? A. No, I don’t think I have. 

1793 Q. What income were you receiving from Spur 
just prior to the time you entered into this contract? 

A. Eighteen thousand dollars, the same that I receive 
now. 

Q. Under j the seven-year contract which you had with 
Mr. von Opel, did you receive merely $18,000 under that 
contract? A. I received this payment for waiving the 
right to exercise my options on additional stock. I re¬ 
ceived a management contract with a profit participation 
in it 
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Q. What was the extent of your participation in profits 
under this contract? A. It was 5 per cent of net earnings 
after 12-1/2 per cent had been earned for stockholders on 
capital and surplus. 

Q. What is the largest amount that you ever received ' 
in any one year under this contract? A. Thirty-eight 
thousand dollars. 

Q. When did that contract terminate? A. January 1. 

Q. Of what year? A. This year—of 1949—or December 
31, 1948; I don’t recall which. 

Q. Didn’t you receive two contracts? A. Yes. I just 
told you I did. 

Q. When you said that the largest amount you 

1794 ever received under the contract was— A. Was 
under the management contract, which I understood 

you to ask me about. 

Q. My question is, Was there one management contract 
or two management contracts? A. There was one manage¬ 
ment contract. 

Q. And that ran from 1933 to when? A. To January 1, 
1949. That was a renewal in 1940. 

Q. Then, that same contract was renewed? A. Yes. 

Q. That only operated for how long—two years?—be¬ 
fore the Government took over? A. Well, it was renewed 
in 1940, and the Government took over in 1942. Yes; two 
years approximately. 

Q. Did they discontinue the contract? A. No, sir. 

Q. You are still entitled to participate in profits if 
earned, then? A. I was paid until termination of the 
contract. 

Q. I believe that your son testified the other day that 
he was the owner of the Direct Oil Company; is that cor¬ 
rect? A. Yes, sir. 

Q. Are you able to tell us, please, who was the owner 
of the Economy Oil Company? A. I am not absolutely 
sure, but I think the Economy Oil Company—I am 

1795 not absolutely sure about the name, but I imagine 
I know what you are inquiring about—I think the 
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Economy Oil Company was a group of four or five small 
stations owned by Mr. Henry Hines after— 

Q. That is the same Henry Hines who was with your 
company? A. That is right. 

Q. Is that company still in business? A. I believe it has 
one filling station at Russellville, Kentucky. 

Q. That is all they operate at the present time? A. Yes. 

Q. How many stations does your son operate? A. I 
believe he operates fifteen. 

Q. They are located in five southern states; is that 
correct? A. I believe it is. 

Q. The last year that the company operated prior to 
the time when the Custodian took over the interest of Mr. 
von Opel was 1941; is that correct? 

Mr. Burling: Will you state what company you are 
talking about? 

By Mr. Ingoldsby: 

Q. I should clarify that. The Spur Company. A. Yes; 
they took it over in 1942. 

1796 Q. So the last year of operation was 1941; is that 
correct? That was the last year of operation prior 
to the time the Government took over? A. I believe it 
was, yes. 

Q. Will you tell the Court what Spur earned in that 
year? A. In 1941? 

Q. In 1941. A. As I recall—I couldn’t tell you exactly, 
but I can tell you very closely—I think it earned approxi¬ 
mately four hundred seventy some thousand dollars net. 

Q. That is how much per share? A. I think it is close 
to $3.50. 

Q. Will you describe for the Court what the capital 
stock, what the capital structure of the company was at 
the time the Custodian took over the interests of Mr. von 
Opel? A. It had 400,000 shares of stock, of which 139,000 
were issued. 
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Q. That is the entire structure! A. Yes, sir. 

Q. Will you describe also the arrangement on the board 
. .of directors of the Spur Company at that time! A. In 
1941! 

Q. Yes. A. You mean after the Government took over 
or before! 

1797 Q. Immediately before—on January 1, 1942, say. 
A. I couldn’t be quite sure of the date about it, but 

if you will ask the question perhaps a little differently 1 
could give you the information you want. I mean I couldn’t 
be quite sure as to who were on the directorate in 1941 and 
who were changed on the directorate in 1942. 

Q. Well, go ahead and give the explanation you want to 
give. A. But I know who were on the directorate definitely 
in April, 1942, and I believe that is the information you 
may want. 

Q. Well, who was there in April, 1942! ' A. Well, in 
April, 1942, there was myseif, Mr. Henry Hines, Mr. Cecil 
Sims, Mr. Paul M. Davis, and I believe Mr. W. D. Brad¬ 
ford representing the Government. I won’t trust that to be 
accurate. 

Q. That is April, 1942! A. I imagine that is it; I 
couldn’t be absolutely sure. 

Q. Are you quite certain that Mr. Bradford was on the 
board of directors at that time! A. No, I am not. I am 
not that certain. 

Q. You don’t have any independent recollection of when 
he came to your board of directors! A. I can’t right cer¬ 
tain about it. I don’t believe he was. I believe somebody 
else was, but I couldn’t recall Somebody from the 

1798 Alien Property Custodian’s office. 

Q. Do you recall when Fritz von Opel was in¬ 
terned! A. No, I can’t recall. 

Q. Would it refresh your recollection if I told you that 
it was February, 1942! A. No, I just don’t know when he 
was interned. 
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Q. Do you recall that it was in the early part of 1942 1 
A. No, I don’t. I recall that he was interned some time in 
that general period after war was declared, but I can’t 
recall the date. I don’t know that I ever knew it. 

Q. Would you say that it was a matter of no interest 1 ? 
A. No, it was a matter of interest to me. 

Q. I beg your pardon? A. I say no, it was a matter of 
interest to me. 

Q. But you never found out or made any particular 
effort to find out when he was interned? A. The date, no. 

Q. Is it a fact that prior to Mr. von Opel’s internment 
your board of directors was composed of yourself and Mr. 
von Opel and a man named Ulrich and Mr. Thomas? A. 
Yes, that is right. 

Q. How long did that situation exist? A. Mr. Ulrich 
was removed when the Custodian took over. 

Q. My question is this: How long prior to January 1, 
1942 had that situation been in existence? A. That 
1799 board of directors? 

Q. Yes. A. I can’t recall. I don’t recall Mr. von 
Opel ever having been on the board of directors prior to 
that time. I remember he was on the board of directors at 
one time, but I don’t recall his. ever having been prior to 
that time. 

Q. Well, you know that Mr. von Opel could not have been 
on the board of directors after January 1, 1942? A. That 
is right. Before the time, you mean? I don’t recall his hav¬ 
ing been a director but one time. I don’t, frankly, know just 
what the time was. 

Q. Would you say that Mr. von Opel was not a member 
of the board of directors in 1941? A. I wouldn’t say, be¬ 
cause I just don’t recall. The directors had a lot of shifts 
and changes in them through the years. I don’t recall. 

Q. During the period from, say, 1938 through 1941 you 
had only four members of the board, didn’t you? A. I 
don’t recall, now. We were supposed to have five, I think. 
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Q. Didn’t you pass a resolution some time in 1936 which 
authorized five members, but by agreement there were only 
four members: you and Mr. Thomas, who was, let Us say, 
friendly to you, and Mr. von Opel and Mr. Ulrich, who 
was friendly to Mr. von Opel! A. I don’t recall 

1800 that 

Q. You don’t recall that! A. No* 

Q. Would you say that that was not the case? A* No, I 
would not 

Mr. Ingoldsby: What is our next number, Mr. Clerk? 

The Deputy Clerk: Number 163 coming up. 

Mr. Ingoldsby: Will you mark this as 163 and this letter 
as 164? 

(Letter of October 25, 1943,' from Spur Distributing 
Company to Alien Property Custodian, was marked as 
Plaintiff’s Exhibit 163 for identification.) 

(Copy of letter of May 31, 1943, from S. J. Crowley to 
J. Mason Houghland, was marked as Plaintiff’s Exhibit 
164 for identification.) 

Mr. Ingoldsby: Plaintiff’s Exhibits 163 and 164, I wish 
to state for the record, come from the Department of Jus¬ 
tice files and were provided us by the Department. I might 
say that the same thing applies to all other documents 
which I shall offer until further notice. 

I offer Plaintiff’s Exhibits 163 and 164. 

Mr. Burling: May I see them? I do not doubt you, but 
I just have not seen them. 

(Mr. Ingoldsby handed papers to Mr. Burling.) 

By Mr. Ingoldsby: 

1801 Q. Mr. Houghland, before I show you these two 
exhibits, I want to ask you, What was the financial 
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condition of Spur in the year 1943? Will you describe it 
briefly? A. I would like you to explain that question a 
little to me. 

Q. All right. Were you making money, or were you los¬ 
ing money? A. 1943? 

Q. Yes. A. I don’t recall the net return of 1943, but I 
do recall that gasoline controls set in in 1942. We were 
limited, first, to a 72-hour week, and the controls of amount 
sold then set in and were in existence at that time, so I 
would think, offhand, that our situation was badly wor¬ 
sened. 

Q. Do you have any definite and independent recollec¬ 
tion of whether or not the company made or lost money in 
the year 1943? A. No, I don’t. 

Q. You don’t know? A. No. 

Q. Do you recall whether the company made or lost 
money in the year 1944? A. Yes, it lost money, I think, in 
1944. 

Q. Do you recall whether you made or lost money 
1802 in the year 1945? A. No, I don’t recall 

Q. You do definitely recall though, that the com¬ 
pany in 1941 made better than $400,000 net? A. Yes. 

Q. You do recall that? A. Yes. 

Q. Mr. Houghland, do you recall that all during the 
war years, 1942, 1943, 1944, and 1945, the company lost 
money? A. Well, I recall that we were in a lot of trouble 
and lost money in some of those years, but I can’t recall 
which years it was. 

Q. Do you recall if you lost money every year? A. 
Well, I know it was very tough. I think—I don’t recall 
just exactly the financial detail of it. 

Q. Is it your testimony at the present time that you 
don’t recall whether the company made money in the years 
1942, 1943, 1944, and 1945? A. No; I don’t recall just 
exactly how the financial sheet turned out in those years. 
I don’t remember. It was very tough. 
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Q. What do you mean by saying, “it was very tough”? 
A. Well, I mean we were under great restrictions on gaso¬ 
line sales. 

Q. Did you pay any dividends during those years? A. 
I don’t believe we did in 1943, 1944, or 1945. I don’t 

1803 believe we did. In 1942 we may have paid a divi¬ 
dend—I am sure we did—on 1941 business. 

Q. In 1942 you paid a dividend based on 1941 business? 
A. Yes. 

Q. But you don’t recall whether you paid a dividend in 
1943 based upon 1942 business? A. No, I don’t. 

Q. Do you recall whether or not you received any bonus 
under your management contract in the years 1942, 1943, 
1944, or 1945? A. I received one in 1942 for 1941 business. 
I recall that. 

Q. That is the last one you received until after the war, 
isn’t it? A. I don’t know. 

Q. Don’t recall? A. I don’t recall. 

Q. Do you have any income from your company—that is, 
the Spur Company—other than your. salary and your 
dividends? A. What do yoirmean: “income other than”; 

Q. Do you receive anything else from Spur? A. I re¬ 
ceive rental on property in Cincinnati, Ohio. 

Q. I am not asking about your other income; I am asking 
about your other income from Spur; and by “other income” 
I mean income other than your salary or your bonus 

1804 arrangement. A. I receive a rental check on the 
property at Cincinnati, Ohio, from Spur. 

Q. That is something which you personally own in Cin¬ 
cinnati? A. That is right. 

Q. How much do you receive for that? A. Ninety-nine 
dollars, I think it is, a month. 

' Q. That is the only income which you receive from 
Spur— A. Other than this I have described. 

Q. Other than this which you have described? A. Yes. 
Q. Yet it is your testimony that you do not recall whether 
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or not you received any bonus under your management 
contract because of profits during the years 1942,1943,1944, 
or 1945? A. I received a bonus, in 1942; I recall that. 

,Q. You have explained that? A. I have explained that. 
I don’t recall 1943, 1944, or 1945. 

Q. I will ask you to look at Plaintiff’s Exhibit 163. Will 
you read that? A. Do you wish me to read it aloud? 

Q. No; read it to yourself. A. (After examining 

1805 paper:) Yes, sir. 

Q. Now will you read Plaintiff’s Exhibit 164? A. 
(After examining paper:) Yes, sir. 

Mr. Ingoldsby: The pertinent portions of Plaintiff’s 
Exhibit 163 I should like to read into the record. This is 
a letter to Mr. James Markham, Assistant Alien Property 
Custodian, from Mason Houghland, president, Spur Dis¬ 
tributing Company, Inc., dated October 25, 1943. The 
pertinent portion says— 

Mr. Burling: I object to the characterization as “per¬ 
tinent.” 

Mr. Ingoldsby: The portion which I wish to read at the 
present time, which I consider pertinent, is as follows: 

“The indicated military demand, or anything near it, 
will certainly eliminate ‘A’ and ‘B’ coupons. It will inci- 
dently close down the Spur Company. If we are to protect 
ourselves by arranging credits, action must be taken at 
once. I don’t see how it could be done later. 

“The conversion of the A. B. C. stock into first mortgage 
bonds would certainly strengthen your condition and would 
enable the American stockholders to save themselves. 

“We will be grateful if a decision can be arrived at upon 
this matter.” 

Plaintiff’s Exhibit 164 is a letter to Mr. Houghland from 
S. J. Crowley, Chief, Division of Business Opera- 

1806 tions, in which he states: 


urself 

After 
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balance sheet and the financial statement and then please 
explain to the Court whether or not those documents re¬ 
fresh your recollection as to whether the Spur Company 
made or lost money in the years 1943, 1944, and 1945. 
A. In the year 1944, which is the one that I have in my 
hand, it lost money, as I believe I told you. I recall that 
in 1944 it lost money. 

Q. How much was that? A. Ninety thousand dollars. 

Q. That was a $90,000 loss after a tax adjustment of 
$74,000; is that correct? A. Yes, sir. 

Q. And the tax adjustment, of course, was for money 
which had been earned in prior years? A. That is cor¬ 
rect 

Q. So without the adjustment you would have lost 
$90,000 plus $74,000? A. Yes, sir. 

Q. Now, will you look at the next one? A. Yes, sir. 

Q. Will you tell the Court, please, what it is you 
1808 have in your hands there? A. It is the annual re¬ 
port of the Spur Distributing Company for the year 

1945. 

Q. Does that refresh your recollection regarding the 
operation of the company in a profit or loss condition? A. 
Yes, sir. 

Q. For that year? A. Yes, sir. 

Q. Will you tell the Court what the company did in that 
year? A. It lost $94,000. 

Q. Was that after a tax adjustment also? A. No, sir. 

Q. There was no tax adjustment in the year 1945? A. 
No, sir, 

Q. I will ask you, again, to look at Plaintiff’s Exhibit 
166, and I will ask you particularly to look at the balance 
sheet dated December 31, 1944. I will ask you if you see 
there a comparison with the year 1943. A. Yes, sir. 

Q. From that comparative balance sheet are you able to 
state whether the company made or lost money in 1943? 
A. No, I am not 
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Q. You are not able to state from that! A. No. 

1809 Mr. Burling: If Your Honor please, I appreciate 
the wide latitude Your Honor has granted me in 

cross examination, and I do not mean to object, but I do 
think I may properly object on the ground of relevancy 
here. I don’t know whether the interrogation is with re¬ 
gard to the years after the Government took over the 
majority stock— 

The Court: Have you any further questions along this 
line? 

Mr. Ingoldsby: Not a great many, Your Honor, but I 
wanted to show the bias and the interest of the witness. I 
do not say that there is— 

The Court: Do you mean that he has lost money after 
the war? 

Mr. Ingoldsby: No; I intend to show that this witness 
made every effort within his power to acquire the stock of 
the Spur Distributing Company. 

Mr. Burling: I suggest we get to that point. 

Mr. Ingoldsby: We are getting there just as quickly as 
we can. 

The Court: Do you mean that he deliberately caused 
losses; is that it? 

Mr. Ingoldsby: No, Your Honor. I will make an offer 
of proof at this time. 

The Court: I do not want to lead you. 

Mr. Ingoldsby: I shall be delighted to make it. I 

1810 want to show, first of all, that in 1943, at the time 
the company was losing money, Mr. Houghland en¬ 
deavored to establish a bond issue for the purpose of elimi¬ 
nating the stock vested by the Alien Property Custodian 
which belonged to Mr. von Opel. Needless to say, if that 
had been done, if 73,000 shares of stock were taken out of 
existence, it would certainly change the position of this 
witness and a group friendly to him who also owned stock. 
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Mr. Burling: It would save a great deal of time if coun¬ 
sel would directly ask Mr. Houghland if that is a fact. 

Mr. Gallagher: I think Mr. Burling^ remarks come a 
little bit untoward. It will take Mr. Ingoldsby another five 
or ten minutes before he reaches that point. We have sat 
this out for many a day. 

The Court: All right. 

By Mr. Ingoldsby: 

Q. Mr. Houghland, I refer again to Plaintiff’s Exhibit 
166. This does! not have any page number, but it is the 
figure on the right-hand side under the column “1943,” 
“Loss before tax adjustment $196,000.” You agree that 
that figure is there? A. $196,344, yes. 

Q. Does that refresh your recollection as to whether or 
not the company made or lost money in 1943? A. Well, 
we had a tax adjustment of $210,000 in that year, 
1811 so it shows a $13,000 profit reported. 

Q. When you get a tax adjustment for a prior 
year, do you take that into account in determining whether 
or not you made or lost money for the current year? A. 
Yes, sir. 

Q. You do. Didn’t you determine that for that the cur¬ 
rent year you lost $196,000 and that you received a tax 
adjustment from prior years? A. I leave that to the audi¬ 
tors. 

Q. I was asking you how you considered it. A. I am 
not much of an auditor. 

Mr. Ingoldsby: I wish to read into the record at this 
time Plaintiff’s Exhibit 165, which is a telegram to Mason 
Houghland, Spur Distributing Company, Inc., from James 
E. Markham, Deputy Alien Property Custodian, dated 
October 30, 1943. The wire reads as follows: 

“It appears that it is not appropriate at this time to give 
approval to the proposal to convert stock into bonds in 
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view of the fact that the question of disposition of prop¬ 
erty belonging to an internee is under consideration by the 
Attorney General. We are satisfied that if we attempted to 
conform to this proposal injunction proceedings might be 
brought against us by internee’s attorneys. The Attorney 
General’s opinion when received may change this situation. 
If so we will advise you.” 

1812 By Mr. Ingoldsby: 

Q. The question I want to ask you, Mr. Hough- 
land is, will you explain to the Court your purpose in re¬ 
tiring the stock held by the Custodian for bonds during 
the period when the company was losing money? A. Yes, 
sir. I hoped to free the company from German ownership. 

Q. Was that your reason? A. Yes. 

Q. Was that your only reason? A. No. I felt we were 
going to continue in a period of bad operations and that 
we perhaps would strengthen ourselves greatly if we had 
this arrangement made; that we would do a better job; 
that it was not very popular to have German ownership 
in a retail organization in the United States when we were 
at war with Germany. 

Q. You have stated that. Will you explain, please, how 
you intended to strengthen the company by incurring a 
bonded indebtedness? A. There would have been no 
strengthening of the company. 

Q. Did I understand you to say that you expected to 
strengthen the company by doing this? A. I expected to 
strengthen the company by relieving it of German owner¬ 
ship. 

1813 Q. Then, that was your only reason for doing this; 
is that correct? A. Doubtless. 

Q. Isn’t it a fact that the reason you attempted to do 
this was so that von Opel would not longer have control 
of the majority stock of the company? A. My reason was 
that German interests would not longer have control or the 
controlling stock of the company. 
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Q. Weren’t you at the same time interested in getting 
control of the stock of the company for yourself or for your 
group? A. Yes; I would like to have had control of the 
stock. I don’t believe I could have had it for myself, but I 
would like to have had control in American hands. 

Q. And particularly your hands? A. I daresay. I 
would have been very grateful if it had been in my hands. 

Q. So that was an additional reason for your efforts to 
transfer the von Opel stock to bonds? A. Yes. 

Q. If the Government had accepted your proposal, it 
would have cost the company about $50,000 a year, wouldn’t 
it? A. I don’t recall. 

Q. Do you recall—wasn’t your proposal to give 

1814 the Government bonds based upon the book value 
of the stock? A. I don’t recall the details of the 

proposal now. 

Q. Who worked out the details? A. I don’t recall that. 
Q. You don’t recall who did that? A. No. 

Q. Didn’t you consider that as a matter of major im¬ 
portance? A. I imagine the details were worked out by 
Mr. Sims, the lawyer, but I don’t recall the details of it. 

Q. Mr. Sims is connected with the firm of Bass, Berry, 
and Sims, who are your attorneys in Nashville? A. That 
is correct. 

Q. Is that the same firm that are attorneys for the 
American National Bank in Nashville? A. Yes, sir. 

Q. Is that the name of the bank? A. Yes, sir. 

Q. You think, now, that Mr. Sims was the one who 
worked out the details of that plan? A. I think so. 

Q. Under that plan, had it gone through, wouldn’t the 
stock which you owned double in yield if and when the 
company made money? A. When they paid off the bonds, 
it would. 

1815 Q. Well, whether they paid off the bonds or not, 
based upon the earnings of Spur for 1946 and 1947, 

if you had a 5 per cent debenture to meet, the remaining 
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stockholders would be better off than they would have been 
if the common stock had remained outstanding, wouldn’t 
they? A. Whenever this had been paid off, they would 
have been, yes. 

Q. Do I understand your testimony to be, then, that had 
this plan gone through, the remaining stockholders would 
not have made any additional money from dividends until 
the bonds had been retired? A. Not if I had been presi¬ 
dent of the company—they would not. 

Q. Oh, you mean you would have retired the bonds be¬ 
fore you would have paid out dividends? A. That is right. 

Q. Which would have had the effect of increasing the 
equity of the remaining stockholders rather than paying 
out profits; isn’t that correct? A. When you discharged 
the indebtedness, they would have been. 

Q. Would you say that this was unusual procedure to 
have taken during a period when the company was losing 
money? A. I haven’t had wide enough experience with 
corporate practice to know whether it is unusual or 
not. 

1816 Mr. Ingoldsby: I offer in evidence Plaintiff’s 
Exhibit 168, which also came from your files. 

Mr. Burling: No objection. 

(Minutes of special meeting, board of directors, Spur 
Distributing Company, Inc., November 9, 1944, was 
marked as Plaintiffs Exhibit 168 and offered in evidence.) 

Mr. Ingoldsby: Plaintiffs Exhibit 168 purports to be 
a letter to Mr. W. D. Bradford, Assistant, Office of Alien 
Property Custodian, Washington, D. C., signed by H. D. 
Hines, of the Spur Distributing Company, and the letter 
includes or has attached thereto a copy of the Minutes 
of Special Meeting of the Board of Directors of Spur 
Distributing 'Company held on November 9, 1944. 
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By Mr. Ingoldsby: 

Q. Mr. Houghland, do yon at this time have any inde¬ 
pendent recollection of a meeting of the board of directors 
on November 9, 1944! A. Yes, sir. 

Q. Yon do remember that! A. Yes. 

Q. Then, do yon recall—Let me put it this way: What 
particular significance does that meeting of the board of 
directors have for you! I will change the question: How 
is it you remember that particular meeting! A. Well, 
it involved a tremendous amount of activity and 

1817 controversy thereafter. 

Q. Do you mean that the reason you recall that 
particular meeting of the board of directors was that that 
was the first time that the problem was taken up with 
the board of directors of increasing the stock of Spur! 
A. No. 

Q. What do you mean! A. Why, I mean it was a very 
momentous occasion. It involved me and the company and 
a very considerable controversy with the Alien Property 
Custodian. 

Q. When was the last time that you read the minutes 
of this meeting! A. I don’t recall; not too long ago. 

Q. Give us your best recollection of how long ago. A. 
Two weeks. 

Q. You read that in preparation for your testimony 
here, did you! A. Yes. 

Q. Do you recall reading there a statement to the 
effect—and I quote: 

“He pointed out that by careful and painstaking investi¬ 
gation the Alien Property Custodian had finally estab¬ 
lished beyond the question of a doubt that Uebersee Finanz- 
Korporation, A. G., while a Swiss corporation, held the 
stock for the beneficial ownership of the von Opel 

1818 family, all of whom were German nationals and 
most of whom reside in Germany and have actively 

aided the German war efforts in the production of aircraft, 
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present time, yon mean, is Mr. Sims, your own lawyer; 
is that correct? A. That is correct. 

Q. Yon never talked to anyone in the Alien Property 
Custodian’s office prior to the time yon made that 

1820 statement, did yon? A. I talked to everybody in 
the Alien Property Custodian’s office, I think. 

Q. Well, I assume yon did. My question should have 
been, You did not receive any information from anyone 
in the office of the Alien Property Custodian— A. Yes, 
I did. 

Q. (Continuing) from anyone who stated that they, 
after a careful and painstaking investigation, had estab¬ 
lished these facts beyond any doubt? A. Yes. 

Q. That is my question: Who gave you that informa¬ 
tion? A. I attended a meeting in Mr. Martin’s office. He 
called over a man from the Department of Justice, whose 
name I don’t recall, and called in a lawyer from the 
Alien Property office, and there was a general discussion 
at that time, and that was the purport of the discussion 
Mr. Sims had with me at the time. 

Q. You really got your information, not from Mr. Sims’ 
reading of the Gold case, but you got it from the Depart¬ 
ment of Justice itself; is that correct? A. Well, they 
were introduced to me as two lawyers from the Depart¬ 
ment of Justice. As far as getting the information is 
concerned, I got the information from Mr. Sims. You 
asked me did I ever talk to anybody in the Department of 
Justice about it. I told you I did, and who, and 

1821 everybody, I think. 

Q. Did you talk to them about this statement 
before you made the statement? A. About that state¬ 
ment? 

Q. Yes. A. No. 

Q. I see. It was on Mr. Sims’ statement, then, that you 
made the statement? A. No, I wouldn’t say so—on his 
say so. 

Q. On whose say so? A. I don’t understand exactly 
what you mean by “say so.” 
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Q. On the information provided by Mr. Sims? A. I 
would say that was largely true, yes. 

Q., You knew at the time you made this statement that 
it was incorrect, didn’t you? A. No. 

Q. You didn’t know that? A. No. 

Q. Contained in the statement is the following: that 

“the Alien Property Custodian had finally established 
beyond the question of a doubt that Uebersee Finanz-Kor- 
poration A. G., while a Swiss corporation, held the stock 
for the beneficial ownership of the von Opel family, all of 
whom were German nationals and most of whom 
1822 reside in Germany and have actively aided the 
German war efforts in the production of aircraft, 
tanks and rockets, it being commonly understood that the 
von Opels were the real inventors of the rocket principle 
for military use.” 

A. Do you wish me to tell where I got that information? 

Q. No; I won’t ask that question. You knew that that 
statement was incorrect, didn’t you? A. No. 

Mr. Burling: I object to that statement. It is correct. 
You have not gone into it It is proved beyond shadow 
of a doubt that the Opel plants produced tanks for 
Germany. 

The Court: He answered “No.” 

By Mr. Ingoldsby: 

Q. Didn’t you testify this morning that you learned that 
the Opel plant had been sold to General Motors? A. Yes. 

Q. You knew that after 1931 the Opels did not own the 
old Opel Works, didn’t you? A. Yes. 

Q. You knew that General Motors did own it? A. Yes. 

Q. So if there was any production from this plant, it 
was the old Opel plant and not the plant now owned by 
the Opels? 


1178 


1823 Mr. Burling: I object on the ground that the tes¬ 
timony has been clear that Wilhelm von Opel was 

chairman of the board of Adam Opel— 

The Court: What are you trying to provet 

Mr. Ingoldsby: I am trying to prove that the statements 
were false and that the witness knewthat they were false. 

Mr. Burling: It is not false. It is what Fritz von Opel 
has stated and what Wilhelm von Opel has stated by depo¬ 
sition. 

The Court: I do not think I am trying that issue here. 
Are you trying to prove that he made a false statement* 

Mr. Ingoldsby: Yes. 

The Court: In connection with what? 

Mr. Ingoldsby: This, Your Honor, is all prefatory to 
the stock increase plan which the board of directors put 
through shortly after this. I think that surely the oppor¬ 
tunity for argument should be afforded to show that as 
a result of some of these statements a stock plan was put 
through to increase the stock, so as to disturb the control 
which was formerly held by Mr. von Opel. 

The Court: Suppose you establish that. Then what? 

Mr. Ingoldsby: Then, I think I have established a very 
substantial interest on the part of this witness. 

The Court: He had admitted that, hasn’t he? Hasn’t 
he admitted it? 

1824 Mr. Ingoldsby: He has admitted that he would 
like to have acquired the stock. 

The Court: I think he admitted that he took steps to 
acquire it; or did he? 

Mr. Burling: I think I have tried to concede it. I tried 
twenty minutes ago by my watch. Mr. Gallagher said it 
would take five more minutes. I still offer to concede that 
this witness tried to get the Custodian to sell the shares 
which were vested, taken away from the von Opels. 

Mr. Ingoldsby: That is all fine and dandy for stipula¬ 
tion; but our contention is that the witness went so far— 
we wish to show the extent to which the witness went in 
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attempting to acquire interests which were held by von 
Opel. That being the situation, I think his testimony must 
of necessity be colored. 

The Court: I will permit you to go ahead. I am not 
going to rule on whether I think you are bound by his 
answer or not. It may be that this is collateral and that 
you are bound by the answer, but I am going to permit 
him to answer within reasonable bounds. He said it was 
not true. So I will let it stand and rule later. 

Mr. Ingoldsby: Your Honor, I do not want to appear 
argumentative; I simply want to point out that I do not 
intend to pursue the matter much further, but I do want 
to show that the lengths to which the witness went 
1825 in the attempted acquisition of this stock were such 
that they were ultimately designated as illegal ac¬ 
tivity. That is what I am leading up to. 

The Court: I doubt whether that would be material 
matter. 

Mr. Ingoldsby: Designated by the Custodian. 

The Court: You can show anything that tends to show 
bias or untimely or undue interest to gain control of the 
company. 

Mr. Burling: I think if there is to be any showing of 
designation of illegality, it should be by proof and not by 
counsel's characterization. 

The Court: I have already said I will not draw that 
conclusion. I will permit this. The only thing I do not 
want to do is to get off on some collateral issue here. You 
understand what I mean. 

Mr. Ingoldsby: I understand what you mean. 

The Court: I do not know whether Mr. von Opel's 
father, as chairman of the board of the von Opel Works, 
w$s furnishing tanks or rockets or planes. I do not think 
I can try that issue here. 

Mr. Ingoldsby: I do not intend to pursue that matter 
any further. 
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Would you mark these next three documents, please, Mr. 
Clerk T 

1826 (Minutes of special meeting of board of directors, 
Spur Distributing Company, November 6, 1944, 

were marked as Plaintiff’s Exhibit 169.) 

(Copy of letter December 29,1944 from James E. Mark¬ 
ham to J. M. Houghland was marked as Plaintiff’s Ex¬ 
hibit 170.) 

(Copy of letter December 20,1944 from James E. Mark¬ 
ham to Equitable Securities Corporation was marked as 
Plaintiff’s Exhibit 171.) 

By Mr. Ingoldsby: 

Q. I want to ask you what you finally did—what the 
company did—as a result of that meeting of the board of 
directors in November, 1944. A. The company sold 20,000 
shares of Spur stock to the Equitable Securities Company 
and gave them an option on 50,000 more. 

Q. That was done by resolution of your board of di¬ 
rectors, was it! A. That is right. 

Q. Who was on the board of directors at that timet A. 
Mr. Sims, Mr. Paul M. Davis, Mr. Henry Duncan Hines, 
myself, and the representative of the Alien Property 
Custodian, but his name escapes me, as they changed 
rapidly. 

Q. Was it Mr. Bradford? A. No, I don’t believe it was; 
I am not sure. 

1827 Q. At the time you increased the stock, as you 
just testified, who constituted the board of directors? 

A. The men I have named there. • 

Q. The men you have named? A. I failed to name one, 
but I can’t recall that one. 

Q. Mr. Sims was your lawyer; is that correct? A. That 
is correct. 


Q. Who was Mr. Davis? A. What do you mean by 
“who”? 

Q. What was his position? A. He is president of the 
American National Bank in Nashville. 

Q. He is a very close personal friend of yours, is he 
not? A. Yes. 

Q. Mr. Hines was a member of the board? A. Yes. 

• Q. He is your brother-in-law? A. Yes. We married 
sisters. 

Q. You were there yourself? A. Yes. 

Q. Do you recall whether or not at this meeting of 
the board a representative—and by “this meeting” I 
mean the. one of November, 1944—was a representative 
of the Office of the Alien Property Custodian pres- 

1828 ent? A. No. 

Q. Who owns the Equitable Securities Corpora¬ 
tion? A. I don’t know the entire ownership or any sub¬ 
stantial number. I couldn’t make a statement of that sort. 
I can tell you who heads it. 

Q. Who heads it? A. Mr. Brownlee Currey, I believe 
it is. 

Q. Does Mr. Davis have anything to do with Equitable 
Securities Corporation? A. That I don’t know; not that 
I know of. 

Q. Do you have anything to do with it? A. No. 

Q. Did you have any arrangement at the time of this 
increase with the Equitable Securities Corporation for the 
purchase of that stock? A. No. 

Q. What was the consideration which was paid for this 
increased stock? A. Book value? 

Q. Book value at that time was how much? A. $13.31, 
I believe, or $13.37; I don’t recall which. 

Q. Per share? A. Per share, yes. 

Q. What finally came of the increased stock? A. It 
was issued in the—Mr. Markham, Alien Property 

1829 Custodian, ordered it returned and the deal nulli¬ 
fied, but we maintained that we had a legal right to 
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issue stock, and we finally compromised, and our legal 
rights were left in doubt, but restitution by exchanging 
money and stock was made, and the company was put 
in status quo. 

Q. If this proposed transaction had gone through, that 
would have changed Mr. von OpePs position from that of 
majority stockholder to that of minority stockholder, 
wouldn’t it? 

Mr. Burling: I object, Your Honor. Mr. von Opel did 
not have any position then, in Uebersee, in 1942. The 
Custodian vested the stock. Title was in the Custodian. 

Mr. Ingoldsby: There is a great deal of question about 
that, particularly when he has the title of Custodian. 

The Court: You can handle that on redirect. 

Mr. Ingoldsby: What was the question, please? 

The Reporter (reading): “Question: If this proposed 
transaction had gone through, that would have changed 
Mr. von OpePs position from that of majority stockholder 
to that of minitory stockholders, wouldn’t it?” 

The Witness: Yes. 

By Mr. Ingoldsby: 

Q. That was an end which you desired; isn’t that 
correct? A. Yes. 

1830 Mr. Ingoldsby: At this time I offer in evidence 
Plaintiff’s Exhibits 169, 170, 171, and 172. . 

(Plaintiff’s Exhibits 169, 170, 171, and 172, were offered 
in evidence.) 

Mr. Ingoldsby: Plaintiff’s Exhibit 169 purports to be 
letter dated November 6, 1944, to Mr. Bradford, signed by 
Mr. Hines, and includes minutes of the meeting of the 
board of directors held on December 2, 1944. For the 
purpose of further identification, these are the minutes of 
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the meeting at which the increase took place, at which the 
increase in the stock was voted. 

1831 I next wish to offer Plaintiff’s Exhibit 172, which 
is a wire addressed to Spur, at Nashville, Ten¬ 
nessee, signed by Francis J. McNamara, Deputy Alien 
Property Custodian, which reads: 

“Please be advised that the Alien Property Custodian 
has today taken supervision of the Spur Distributing 
Company by supervisory order No. 251 which is being 
forwarded to you today. Hereafter any transactions by 
the company and particularly the issuance of any addi¬ 
tional stock by the company will require the authorization 
of the Custodian or his duly authorized representative.” 


(Plaintiff’s Exhibit 172 for identification was offered 
in evidence.) 


Mr. Ingoldsby: I offer Plaintiff’s Exhibit No. 171, 
which is a copy of a telegram to the Equitable Securities 
Corporation, Nashville, Tennessee, signed by James E. 
Markham, AJien Property Custodian, dated December 20, 
1944, which reads: 

“Be action of Spur Distributing Co., Inc. in purportedly 
entering into a contract with you dated December 2, 1944, 
concerning the issuance of certain stock and other matters 
you are advised that such purported action was contrary 
to the order and instruction of the Alien Property 
1832 Custodian and consequently in violation of appli¬ 
cable provisions of law and subject to the penalties 
therein provided.” 


(Plaintiff’s Exhibit 171 for identification was offered 
in evidence.) 


Mr. Ingoldsby: I now wish to offer Plaintiff’s Exhibit 
No. 170, which is a copy of, I assume, a telegram. I can’t 
tell definitely whether it is a telegram or letter. It is 
a letter to J. M. Houghland and Aiver E. Peterson, Secre- 
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tary, Spur Distributing Company, Inc., Fra nk l in Road, 
Nashville, Tennessee, from James E. Markham, Alien 
Property Custodian, dated December 29, 1944, which 
reads: 

“In view of requested postponement of meeting”—this 
is a wire—originally scheduled for December 27, 1944 to 
January 13, 1945,1 wish again to make it clear that action 
taken on or about December 2, 1944 in issuing to Equitable 
Securities Corporation shares of common stock of Spur 
and granting an option to purchase further shares, was 
contrary to my orders and instructions and illegal and 
void. You are directed to make no disposition of any of 
the proceeds received by Spur from Equitable nor shall 
any such funds be in any way committed. Any expendi¬ 
ture or commitment of these funds for the acquisition of 
real or personal property or otherwise would be illegal 
and will subject parties to penalties provided by law and 
other action.” 

1833 (Plaintiffs Exhibit 170 for identification was 
offered in evidence.) 

By Mr. Ingoldsby: 

Q. Now, with reference to the 20,000 shares which were 
immediately issued, were they actually paid for? A. Yes. 

Q. And the money was received by the treasury of Spur? 
A. That is right. 

Q. And as a result of the action taken by the Alien 
Property Custodian, this money was returned to the 
Equitable Securities Corporation; is that correct? A. 
That is right. 

Q. And the additional 50,000 shares which had been is¬ 
sued were canceled? A. That is right, or were returned 
to the company. 



Q. Returned; all right 

Now, this m&rning you testified, did you not, that in 
1938 you had a conference with Mr. yon Opel and Mr. 
Frankenberg in New York; is that correct? A. No, sir. 
Q. You did not say that? A. No, sir. 

Q. When did you say you did have a conference with Mr. 
von Opel and Mr. Frankenberg in New York? A. I believe 
I said that I had a conference with them in 1937. 

1834 Q. That was in 1937, you say? A. That is my 
recollection of it 

Q. And then I believe that you stated that you had a 
telephone conversation with Mr. von Opel in 1939, when 
you were in London and he was in Cologne, Germany; is 
that correct? A. Yes, sir. 

Q. And then you had a telephone conversation, trans¬ 
atlantic, with Mr. von Opel in September, 1939. when yon 
were in Nashville and Mr. von Opel was in Zurich, Switzer¬ 
land; is that correct? A. That is right 
Q. Then you testified about a meeting with Mr. von Opel 
in Savannah, Georgia, in January, 1941; is that correct? 
A. That is correct 

Q. With reference to each one of these meeting or con¬ 
versations, you have provided the representatives of-the 
Government with memoranda, have you not? A. No, sir. 
Q. You have not? A. No, sir. 

Q. You did not make any written statement to the Gov¬ 
ernment about this? A. No, sir. 

Q. Are you sure about that? A. I am positive. 

1835 Q. Do you recall executing an * affidavit on the 
24th day of May, 1944, before a Mary E. Woodall, 

a notary public? A. I would like to qualify my answer to 
your statement 

Q. All right A. I thought you meant the lawyers in 
this case- 

Q. No. I am talking about any representative of the 
Government A. Oh, yes. 
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Q. Well, then, you did give them statements relating to 
each of the— A. I can state it broadly. I have told the 
representatives of the United States Government every¬ 
thing I knew and any bit of contact I have had at any time 
with any Germans. 

Q. I assume that they were told at least that much. Now, 
what I wanted to ask you about was with regard to the 
meetings or conferences or conversations which I have just 
described. I wanted to ask you when you first made these 
statements to the Department of Justice. A. I don’t recall 

Q. Could you give us any idea? A. No. I have had so 
many conferences, I could not. 

Mr. Burling: Since counsel for both sides have been 
associated with the Department of Justice, I suggest 
1836 that you clear whether counsel is referring to the 
F. B. I. as being with the Department Sometimes 
the F. B. L refers to the Department, meaning the lawyers 
in the Department. It is ambiguous. 

Mr. Gallagher: You know they are not separate units. 

Mr. Ingoldsby: If Mr. Burling can tell me, it will be all 
right with me. I am talking about some statements which 
have been provided us by Mr. Burling. All I want to know 
is when he made those statements. 

Mr. Burling: The ambiguity is between F. B. I. agents 
and the Department of Justice lawyers, that is all. . 

Mr. Ingoldsby: That is all right. I can clear that up. 

By Mr. Ingoldsby: 

Q. You do have a recollection of telling someone in 
either the F. B. I. or in the Department of Justice about 
the telephone conversations or conferences which I have 
just enumerated, do you not? A. I don’t have a specific 
recollection of telling anybody about those except the law¬ 
yers in this case, but it is quite possible that I did. I told 
them everything I knew. 
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Q. You say you have no recollection of giving— A. No. 
specific recollection of who or where or when. 

Q. Will you agree with me that you did tell somebody 
in either the F. B. L or the Department of Justice about 
the incidents which I have just referred tot A. I 

1837 think probably—I could not make an absolute state¬ 
ment to that effect, but I think probably. 

Q. Now, my question is, did you get that statement from 
any prepared memorandum which you had made at the 
time of the conversations or was it based entirely upon 
your recollection of the facts? A. I don’t even recall when 
I made the statement. The only thing I can say to you ,is 
that I probably did. I told them everything that I knew; 
which they asked me or that I could recall. 

Q. But you have no particular recollection at this time 
of making any statements regarding the matters which I 
have just alluded to? A. No. I could not separate a defi¬ 
nite statement and a definite time. 

Q. Do you recall whether or not you had any records 
with you at the time that you made any of these statements 
to the Department? A. No. 

Q. How many times would you say you talked to repre¬ 
sentatives of the F. B. L or the Department of Justice 
since January 1, 1942? A. I would be unable to make an 
estimate. 

Q. I want to ask you particularly about the statement 
which you made this morning. I do not purport to 

1838 quote you exactly, but you correct me if I am in 
error. 

Did you say that in the latter part of August, 1939, you 
were staying at the Carlton Hotel in London and upon your 
arrival in London you received a telephone call from von 
Opel from Cologne, Germany, asking you to come and visit 
him upon the family estate near that city? A. Yes. 

Q. That is about it. Now, at that time that was the lat¬ 
ter part of August, 1939. Can you establish the date any 
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more definitely than that? A. I could if I had the informa¬ 
tion here and you could obtain it or I could obtain it for 
you. I sailed on the last trip of THE NORMANDIE, and 
this was immediately preceding that trip, which landed 
here just a few days before war was declared. The war, I 
believe, was declared between England and Germany on 
the 3rd of September, so it was very dose to the end of 
August 

If I were to attempt to say the exact date, I would doubt¬ 
less be in error. 

Q. Very close to the end, in any event? A. Yes. 

Q. Now, will you relate the circumstances under which 
you made that call? Where were you and who placed the 
call, and just give us any information that you can remem¬ 
ber about the placing of that call A. The first call 

1839 was from Fritz von Opel to me, not from me to 
Fritz von Opel 

Q. All right With regard to the first call, where did 
that call come from? A. It came from Cologne, Germany. 

Q. And how do you know that? A. Well, that is what 
the operator said. 

Q. You recall definitely that the operator said that it 
was Cologne, Germany, calling? A. Yes, I do. 

Q. What fixes that so vividly in your recollection at this 
time? A. This is a very unusual circumstance for me. 

Q. How do you mean that? A. The world was about to 
plunge into war and I was over on the other side. 

Q. And so it impressed you very definitely that this was 
a call from Germany and that Germany was about to go to 
war, and that is what fixed that date? A. Yes. The whole 
circumstances are quite vivid. * 

Q. And as a result of that call you later called Fritz von 
Opel; is that correct? A. The following day, yes, sir. 

Q. So at that point we are pretty close to the very end 
of August, 1939; isn’t that right? A. Not very close 

1840 to the very end of August, no, but you are getting in 
the latter quarter of 1939. 



Q. All right It would definitely, then, be some time 
after August 20, 1939; correct? A. I won*t make a defi¬ 
nite statement on that, but it must have been in that 
neighborhood. 

Q. Now, will you tell us about your making that call 
to Mr. von Opel? A. I answered the next day, 4s I told 
him I would, and called him back. 

Q. And where did you call him? A. Called him through 
the same exchange, Cologne. He gave me the number to 
calL I have long since forgotten that. 

Q. Do you recall whether it was a hotel or where it was 
you called him? A. No, I don’t I called a number and ah 
exchange through Cologne, is all I know. 

Q. Do you have your hotel bills at the present time from 
that trip? A. I imagine I have, yes. 

Q. Do you have them with you? A. No. 

Q. Have you at any time turned them over to the Gov¬ 
ernment? A. No. 

1841 Q. That call was definitely made from your hotel, 
wasn’t it? A. Yes. 

Q. You are sure about that? A. Very sure. 

Q. And your bill would so reflect, I take it, would it? 
A. I think so. . 

Q. That was the occasion when Fritz von Opel stated 
that he was very insistent that you come, and he said that 
he wanted you to meet and become acquainted with his 
father, and he pointed out that, after all, you worked for 
his father and it would be to your interest, as well as to 
his father’s, that the two of you become acquainted? Is that 
about the gist of the conversation? A. That is about the 
gist of it; yes, sir. 

Q. You had been in Germany before that, in 1934, hadn’t 
you? A. Yes. 

Q. Didn’t you go to Wiesbaden in 1934? A. No, sir. 
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Q. How close did you come to'Wiesbaden! A. I don’t 
know just exactly where Wiesbaden is, as a matter of 
fact. It is somewhere in the Rhine country, I know, in the 
lower Rhine country, but I don’t know where. 

Q. You were quite close to it, however, were you 

1842 not? A. No. 

Q. You were not? A. No. I went through Prance 
and Southern Germany and into Switzerland. 

Q. In any event, you did not. meet Mr. von Opel’s father 
in 1934 when you were in Germany, did you? A. No. 

Q. Now, you were in Germany again in 1937, were you 
not? A. Yes. 

Q. Now, who prepared your itinerary at that time? I 
should change that and say, who prepared your itinerary 
for that trip? A. I did. 

Q. Did Fritz von Opel assist you? A. He wrote me a 
letter giving me suggestions about places to visit, yes. 

Q. Did you visit those places? A. No, not all of them; 
some of them. I could not answer the question. I can’t 
even recall the series of places. I think he recommended 
that I visit the Tyrol, and I did visit the Tyrol, and he 
told me a number of places to visit 

Q. In 1937 did you go to Wiesbaden? A. No. I have 
never been to Wiesbaden. 

Q. You have not been there? A. No. 

1843 Q. Do you recall a suggestion from Fritz von 
Opel that you go to Wiesbaden and view the Wil¬ 
helm von Opel swimming pool, which was supposed to be 
quite a show place in Wiesbaden? A. No. 

Q. You do not remember that? A. No. 

Q. You do not say it did not happen, do you? A. No, 
I would not say it did not happen, but I would certainly 
say very positively I don’t recall it 

Q- Have you ever been in Heidelberg? A. Yes. 

Q. Do you know how far Heidelberg is from Wiesbaden? 
A. I don’t know where Wiesbaden is. 
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Q. Don’t yon know, as a. matter of fact, that Heidelberg 
is quite close to Wiesbaden? A. No, I don’t 

Q. But, in any event, neither in 1934 nor in 1937 did yon 
visit Mr. Wilhelm von Opel? A. No. 

Q. And such a suggestion was never made by Fritz von 
Opel? A. Not that I recall. 

Q. Now, I want to ask you about the telephone 

1844 conversation which you have testified about this 
morning. I will ask you if you stated that on Sep¬ 
tember 18, 1939, you received a cable from Fritz von Opel 
from Zurich, Switzerland, and on September 21, 1939, you 
cabled the Uebersee Korpoi^tion and that afterwards— 
that is, after September 21, 1939—you called Fritz von 
Opel in Zurich upon the transatlantic telephone and talked 
to him concerning the proposed sale? Is that correct? A. 
It is nearly correct 

Q. Will you tell me where it is wrong? A. Wefi, I 
couldn’t tell you where it is wrong, because I have some 
thought that I called on the same day that I sent the wires 
that I put in the telephone call, but if I did not, it was very 
dose. 

Q. You mean that you think that you called him on the 
same day that you sent the cable? A. That I sent the 
cable to Adler and Company and Frankenberg. 

Q. Do you recall that that was on September 21, 1939? 
A. I think it was, yes. . 

Q. And how do you fix that day? A. I think I have 
copies in my files of those wires. 

Q. I am reading from a document given us by the De¬ 
partment of Justice. These are not my own ideas. 

The occasion when you sent that cable, that was 

1845 sent to Mr. Caeng and not to Mr. von Opel, was it? 
A. I sent a cable to Adler and Company, to Franken¬ 
berg and Oaeng, and to Uebersee—separate cables. 

Q. All in September? A. Calling attention—on the 
same day, and calling attention to the fact of my rights 

T lia#l 4>1 ia aamI IaVamaa 
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Q. Whether it was before or after or on the same day, 
the cable was sent. Ton did have this transatlantic talk 
with Fritz von Opel; is that correct? A. I did, yes. 

Q. Did yon say that he, meaning Fritz von Opel, replied 
that the proposed sale was greatly against his wishes, that 
he had done everything he conld to prevent it, bnt conld 
not change his father’s mind upon the subject, and that his 
father insisted that the sale go forward? A. Yes. 

Q. And did yon also state that ‘‘he’’, meaning Fritz von 
Opel, “explained to me, as he had done many times before, 
that while the management of these affairs was to a large 
degree in his hands, the real control and ownership re¬ 
mained in his father’s hands and that his father had di¬ 
rected Mr. Frankenberg to proceed with the sale of the 
stock.” Did yon state that or snbstantially that? A. I 
think snbstantially that, yes. 

1846 Q. So it is yonr testimony at the present time that 
in the latter part of September, 1939, and in the 
latter part of Angnst, apparently a week or two before 
Germany and England went to war, Fritz von Opel told 
yon, over transatlantic telephone, that this was his father’s 
property and not his own? A. Yes. 

Q. That is yonr testimony? A. I testified that over 
transatlantic telephone from Znrich, that in September I 
was told that. I did not testify that I was told that in 
Angnst 

Q. Yon did not testify to that? A. No, sir. All I was 
told was Fritz’ remark that, “After all, yon work for my 
father.”. There was nothing said abont property owner¬ 
ships in Angnst 

Q. I see. So when yon were told over the telephone from 
Germany to England, or vice versa, that, after &H, yon 
worked for his father, yon were in effect being told that 
Spnr was his father’s property, weren’t yon? A. I think 
so, yes. 



Q. It is your testimony that yon were so told about two 
weeks before Germany and England went to wart A. 
That is right. 

Q. Are yon aware of the difficulty which Wilhelm von 
Opel had with the German Government as a result 
1847 o t this gift! A. Yes. 

Q. And you had known of it for some timet 


Mr. Ingoldsby: All right 
By Mr. Ingoldsby: 


Q. When did you first learn itt A. Of the German Goy- 
emmentf 

Q. When did you first learn about the difficulty which 
Wilhelm von Opel had had with the German Government as 
a result of the gift which he made to his son Fritz! A. I 
couldn’t state that definitely. I couldn’t answer that defi¬ 
nitely. 

Q. Gould you give me the year! A. No, I could not I 
had had snatches of information about it, but I could not' 
place the year. 

Q. Did you ever talk to Fritz about itt A. About the 
difficulties f 

Q. Yes. A. No. I don’t recall a conversation—I recall 
a conversation with Mr. Hoffacker on the subject. 

Q. And it is your best recollection at the present time 
that you never talked to Fritz about thist A. About the 
difficulties f 

Q. About the difficulties which his father had. 
1848 A. No. I don’t recall having talked to him about 
his difficulties. 

Q. I want to ask you about when you first learned about 
Fritz von Opel becoming a Liechtenstein citizen. A. I 
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first learned it, I believe, from the newspapers in 1940. If 
I were hazarding a guess, which is what it would be, it 
would be either in May or June of 1940, when Fritz was 
interviewed in New York upon his arrival in this country. 

Q. And that was the first time that you learned about 
the Liechtenstein citizenship? A. In that period, certain¬ 
ly. At the time of his arrival at my house was the first 
time. I could not place it just exactly. 

Q. And from then on did you consider him to be a 
Liechtenstein subject? A. No, sir. 

Q. You did not? A. No, sir. 

Q. I want to ask you about something else. 

Do you have in your possession any correspondence 
with Fritz von Opel, whether they be telegrams, letters, or 
anything else, in which he ever told you in writing that 
which you say he told you over the transatlantic telephone? 
A. No, sir. 

Q. Have you examined your files carefully to see 
1849 whether or not you have any such document? A. 

Not with that intent, but I have examined my file. 

Q. And you are satisfied that you never received any 
such written document from Fritz von Opel? A. Yes. 

Q. I want to ask you about the occasion when you first 
learned that 'Wilhelm von Opel was in any way involved 
in the ownership of the Spur stock. When did you first 
learn it? A. At the first directors’ meeting at which the 
German interest appeared, through Mr. Theodore Hof- 
facker. 

Q. What year was that? A. That was in 1932. 

Q. And it is your testimony that on various occasions 
since that date Mr. von Opel repeatedly told you that his 
father was the real owner of the Spur stock; is that cor¬ 
rect? A. No. 

Q. That is not correct? A. I did not make such a state¬ 
ment. 

Q. You did not? A. No. 



Q. Did you make a statement to the Justice Department 
to the effect that he, meaning Fritz von Opel—and I am 
talking about the Zurich telephone conversation—*“ex¬ 
plained to me, as he had done many times before* that while 
the management o£ these affairs was to; a large de- 

1850 gree in his hands, the real control and ownership re¬ 
mained in his father’s hands.” Do you recall?. A. 

I don’t recall, but if the *F. B. L said it, it must be correct 

Q. Well,, does that refresh your recollection any as to. 
whether or not Mr. von Opel had told yon many times! A. 
No, I don’t recall. 

Q. What is your testimony at the present time? Did he 
or did he not tell you on many occasions that Ms father 
was the true owner! A. I would change “many occasions” 
—I would modify “many occasions.” 

Q(. What modification would you make? A. I don’tknow 
that he ever used the exact , expression that Ms father was 
the true owner, but he had made affidavit as to the owner¬ 
ship, as to the true ownership. I had. had a great deal of 
information on the subject from Mr. Theodore. Bbffacker, 
his, representative. 

Q. No. I am talking about what Mr. von Opel said You 
wanted to modify the statement that he had on many times 
made a statement pertaining to ownersMp. You are: talk¬ 
ing. about “he,” Fritz*, von Opel! A. Yes. 

Q. My question is> if you want to modify that statement, 
what modification do you want to make! A. Well,. 

1851 I would say upon several times. 

Q» On several occasions, then; and the occasions 
to wMeh you refer are all the occasions wMch you have 
stated this morning; is that correct? A. I don’t know if 
that is correct, no. 

Q. Now, you just stated a moment ago that Fritz von 
Opel never definitely said that Ms father was the owner, 
but he inferred as much; is that correct? A. No; I don’t 
recall having just stated that 
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Q. You do not recall saying that? A. No. 

Q. Well, did he or did he not tell you in so many words 
that his father was the owner? A. When? 

Q. Any time. A. Yes. 

Q. And on how many occasions did he tell you that? 
A. I can’t recall how many occasions. There was no secret 
about the matter at the time. He had made affidavit about 
it 

Q. I know about the affidavit. I know all about it Have 
you read that affidavit? A. Yes, sir. 

Q. Is that the authority for your statement that his 
father was the owner? A- No. 

1852 Q. It is the word of Fritz von Opel himself, isn’t 
that correct? A. That is right 

Q. And that is your testimony; isn’t that correct? A. 
Authority for which statement? The statement I am mak¬ 
ing right at this moment? 

Q. Yes. A. Yes. As regards the Zurich telephone call? 
Q. Well, the Zurich telephone call and the others which 
you attribute to Mr. von Opel. 

Now, I want to ask you this. The first time that you 
knew about Mr. von Opel’s father being interested as an 
owner was in 1932, you stated; is that correct? A. That 
is right. 

Q. And at that time you were president of the Spur 
Company, were you not? A. I was yes. < 

Q. And on many occasions since 1932 you have followed 
the instructions of Mr. Fritz von Opel, have you not? A. 
Very, very few occasions. I can’t recall any instructions 
from Mr. Fritz von Opel, although it is perfectly possible 
that there were. I followed the instructions of Mr. Theo¬ 
dore Hoffacker. 

Q. Did you ever follow any instructions given you 

1853 by Mr. Fritz von Opel? A. I never recall one time 
—I never recall his ever having given me any in¬ 
structions. 
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Q. So it is that you do not recall his giving you any; it 
is not that he gave you any and you ignored them? A. No. 

Q. And you on various occasions discussed the company’s 
business with Fritz von Opel, did you not? A. Yes. 

Q. And you considered him in effect as your boss, did 
you not? A. I certainly considered him as a very im¬ 
portant part of it, yes. 

Q. Now, did you ever have any written instructions from 
anyone to the effect that Fritz von Opel was acting as the 
agent for his father? A. I don’t recall any such instruc¬ 
tions. 

Q. Well, then, is it your testimony that you as president 
of Spur accepted Fritz as the agent of his father, despite 
the fact that you previously knew that his father was the 
true owner and that Frankenberg was the financial adviser; 
is that correct? A. No. I accepted men—first, Theodore 
Hoffacker, and, next, Mr. Ulrich, who were representatives 
of whatever interests controlled Uebersee. Mr. von 
1854 Opel never interfered in the business. 

Q. No. He gave you a completely free hand, didn’t 
he? A. Somebody did, after some period of turmoil After 
the company was shown to be profitable and, I hope, well 
managed,, why, there wasn’t much interference in later 
years, particularly after Mr. Hoffacker got out. Mr. 
Hoffacker occupied a very dominant position as a man 
giving me instructions. 

Q. That is correct in the early days, isn’t it? A. That 
is exactly correct, yes, sir. 

Q. Now, did I understand you to state that you did not 
consider Mr. Fritz von Opel a citizen of Liechtenstein? A. 
Yes. 

Q. Do you recall making a report to the Treasury 
Department on October 20,1941— 

Mr. Burling: May I see the document you are reading? 

Mr. Ingoldsby: I am just asking him if he recalls. 

Mr. Burling: Before you read anything into the record, 
may I see the document? 
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(A document was handed to Mr. Burling.) 

Mr. Burling: Since the document shows on its face that 
the witness did not make the report, I suggest it is improper 
to ask him if he recalls making it. 

Mr. Ingoldsby: It is made by his agent. 

Mr. Burling: If Your Honor please— 

1855 The Court: You will have to prove some knowl¬ 
edge on his part 

Mr. Ingoldsby: It shows on its face that it was made 
by the executive vice president 

The Court: I will have to hear the question before I 
rule upon it 

Mr. Ingoldsby: The question is whether or not he knows 
that on the 20th of October, 1941, Mr. H. D. Hines, the 
executive vice-president of Spur, stated to the Treasury 
Department, in connection with an application for a license 
to engage in foreign exchange transactions, that 73,039 
shares of Spur stock are owned by Fritz von Opel and are 
outstanding in the name of Houvis and Company, Nash¬ 
ville, nominee. Pay the proceeds of the dividend due Mr. 
von Opel to a blocked account in his name, as a national 
of Liechtenstein, in the American National Bank of Nash¬ 
ville, Tennessee. The company was incorporated in 
Delaware in 1928. The company does business only in 
the United States. About 51 percent of the stock of the 
company is controlled by Fritz von Opel, who is a national 
of Liechtenstein. 

Mr. Burling: I object to the question. The question 
is, Does this witness know that X, a person who is not a 
witness here and not a party to the suit, filed a report f 

The Court: I will overrule the objection, subject to being 
connected up. 

1856 Mr. Ingoldsby: I can’t get it all in in one jump. 

The Court: Let him answer yes or no. 



By Mr. Ingoldsby: 


Q. Did you hear what I have just read 
ment? A. I heard what you read, if you 
question. 

* Q. Do you want to read it? A. No, I don’t want to 
it 

Q. Do you want to see the document? A. No. 
you if you will be kind enough to repeat the question. 

Mr. Burling: May I have the right to move 
strike? 

The Court: Certainly. 

Mr. Burling: If he fails to connect it 
Mr. Ingoldsby: My question is— 

By the Court: 

Q. Do you know if Mr. Hines made that stater 
Yes, sir. 

Q. You knew he made it? A. Yes, sir. 

Q. Did you authorize it? A. No, sir. 

Mr. Burling: Then, I move to strike it 
1857 The Court: Do you want to ask him any 
questions? 

Mr. Ingoldsby: Yes. 

The Court: Let us wait until he gets through that 
By Mr. Ingoldsby: 

Q. You did not authorize the making of it by Mr. Hines? 
A. No, sir. 

Q. But you stated you did know it was 
A. That is right. 

Q. Did you take any action by way 
Treasury Department that 
A. No. ‘ 
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Q. You let the Information stay, even though you did 
not authorize it? A. that is right. I do not say that I 
did not authorize it. I did not authorize it in the beginning. 
I approved it 

Q. But you did approve it? A. I approved it in conver-. 
sation with Mr. Hines. I was out of town at the time it 
was made, but when I returned and he told me what had 
been done, it met with my approval 

Q. Well, do you find that in any way in conflict with 
your statement that you did not consider Mr. von Opel a 
citizen or a national of Liechtenstein? A. No. I did not 
make the report. I was not even here. 

1858 Q. I am not asking you if you made the report; 

I am asking you if you find anything inconsistent 
between your approval of that report and your previous 
statement that you did not consider Mr. von Opel a citizen 
or a national of Liechtenstein. A. No, I do not find that 
in any way inconsistent 

Q. You do not see anything inconsistent in the two? A. 
No. 

Mr. Ingoldsby: Your Honor, I am almost through. I 
wonder if we might have a 5-minute recess. 

The Court: A 5-minute recess. 

(A short recess was had.) 

By Mr. Ingoldsby: 

Q. Now, Mr. Houghland, I wanted to ask you about 
your testimony this morning regarding your meeting with 
the F. B. I. in January, 1942, when two F. B. L agents 
came to your house. Am I correct in stating that— A. 
Yes, sir. 

Q. —occasion as being January, 1942? A. That is my 
recollection of it, yes. 
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Q. And is that the first occasion that yon made any 
statement to the P. B. L regarding Fritz von Opel? A. I 
don’t recall. There were people there when the freezing 
order took place. Whether they were F. B. L people or 
not, I don’t recall 

1859 Q. Yon do not recall expressly making any state¬ 
ment to the F. B. I. agents abont Fritz von Opel 

prior to January, 1942; is that correct? A. That is the 
first time I recall it, that is right 

Q. Do yon recall at this time the names of the agents that 
you talked to in 1942? A. No, sir. 

Q. And yon did not make any memorandum of that 
meeting at all, did yon? A. I don’t recall 

Q. Do yon recall making any memorandum concerning 
that meeting? A. No. 

Q. Your answer is no? A. No. 

Q. Now, is it correct that the way the F. B. L agents 
came to your house was to knock on the door late at night, 
and yon invited them into the library? Is that correct? 
A. Yes. 

Q. And they questioned yon at some considerable length 
before they identified themselves? A. No. They shortly 
identified themselves. They questioned me, and I was re¬ 
luctant to answer their questions, and then they produced 
their credentials. 

Q. But yon did let them into the house and take 

1860 them into the library before you knew that # they 
were F. B. L agents? A. Yes. 

Q. How did they get into the house? What did they say 
or do to get in? A. They pretty near put their foot in 
the door and came in. 

Q. And then you sat and talked with them in the library 
for some time before you discovered they were F. B. L 
agents; is that correct? A. For a short time. 

Q. Was it during that meeting that you told the F. B. L 
about your version of an incident relating to a falcon and 
Mrs. von Opel? A. To a what? 
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Q. A falcon, a bird. A. I don’t recall anything of 
that, no. 

Q. Yon do not recall any such statement made by you? 
A. No. 

Q. Do you remember having a conversation with Fritz 
von Opel regarding a falcon? A. No. 

Q. Would you say that you did or did not have any such 
conversation? A. I would be very much surprised 

1861 if I had that conversation about a falcon. 

Q. Do you recall showing Mr. von Opel a picture 
of Mrs. von Opel which was taken from the society page 
of a newspaper, in which picture she had a falcon on her 
arm? A. No. 

Q. You do not recall such a conversation? A. No. 

Q. Do you recall saying, during that conversation, that 
it was dangerous for Mrs. von Opel to appear in a picture 
with a falcon, because Goering was so well known for his 
falcon hunting? A. No. 

Q. You do not recall any such conversation? A. No. 
Q. In 1941 you do not recall any such conversation? 
A. No. 

Q. Was it during this conversation with the F. B. I. in 
January, 1942, that you first told them about the stock of 
Uebersee being owned by a South American corporation? 
A. I don’t recall the details of the conversation. 

Q. Do you recall at any time making a statement to the 
F. B. I. about the South American ownership of Uebersee 
stock? A. I don’t recall it specifically, but I dare say 
I did. 

1862 Q. Well, will you tell us, to the best of your abil¬ 
ity at this time, what it was you told those two 

F. B. I. agents in January, 1942? A. I don’t recall spe¬ 
cifically what I told them. I explained the first interval, 
proving that I myself was not a German. 

Q. Anything else? A. They asked me many questions. 
T don’t recall the details of the questions. 
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Q. So you are unable to elaborate upon that conference 
in any way? A. That is .right. 

Q. Do you have any recollection of telling the F. B. I. 
agents anything about Fritz von Opel’s connection with 
rockets? A. I don’t recall it on that occasion, no. 

Q. Do you recall telling them that on any occasion? A. 
I recall commenting on it, yes. 

Q. Commenting on it to whom? A. I couldn’t tell you 
whether it was Alien Property Custodian, or friends, or 
who, or family. 

Q. Do you recall what it was you told them? A. I am 
sure that I engaged in conversation at one time or another 
during the course of the war about Mr. Seversky’s article 
on Fritz von Opel as the inventor of the rocket, which 
was published in the New York Times and was 
1863 widely talked about in Nashville. 

Q. Do you recall what year that was—the Sever¬ 
sky article? A. I think it was in 1943, but I would not be 
sure of it 

Q. And wasn’t the gist of that article that Mr. von Opel 
had given Seversky, the Russian designer, all the infor¬ 
mation which he had about the rocket? 

Mr. Burling: If Your Honor please, I object to testi¬ 
mony concerning what an article says about von Opel. It 
would have no bearing— / 

The Court: I suppose you are trying to connect it up 
with some testimony his son gave. Why don’t you ask him 
that direct question? - 

By Mr. Ingoldsby: 

Q. You heard your son’s testimony the other day? 
A. Yes. 

Q. My question is, Did you receive any information 
from your son about Fritz von Opel and the rockets? A. 
Yes. He told me the story of this conversation that evening. 
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Q. You remember that very distinctly? A. That is 
right, 

Q. Is there anything that makes you remember 

1864 that so distinctly? A. I don’t know what caused 
me to remember it so distinctly, no. 

Q. I want to ask you about your testimony this morning 
in which you alluded to the year 1938. Will you tell us 
again just what it was that Fritz von Opel told you about 
how the Uebersee shares were held by Swiss? A. He told 
me that the Uebersee’s shares were sold to Swiss owners 
and that the Swiss owners endorsed the stock certificates 
in blank, and they were returned to the Opels. 

Q. Are you sure that he told, you that? A. I am 
positive. 

Q. You could not be mistaken about that? A. I could 
not. 

Q. Are you aware of the fact that the Uebersee’s shares 
are bearer shares? A. No. 

Q. You did not know that? A. No. 

Q. You appreciate, of course, that bearer shares can 
not be endorsed in blank, isn’t that correct, or endorsed 
at all? A. I don’t know about the Swiss laws. 

Q. Now, will you tell us again what it was that Mr. 
von Opel said about your acquiring Swiss citizenship? 
A. He pointed out to me the great difference in in- 

1865 come tax that I was paying as contrasted with him¬ 
self, and the rate of difference of many Americans 

who had formed foreign holding companies and put their 
stock in those holding companies. 

Q. And what was his suggestion to you? A. His sug¬ 
gestion to me— He said that a change had taken place in 
the regulations in regard to it and that Americans were 
denied that right or privilege now, but that by acquiring 
Swiss citizenship I could enjoy those emoluments. 

Q. And did you think that he was making a serious 
suggestion? A. I didn’t really know. 
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Q. Weren’t you sure that he was not? A. It certainly 
was not serious to me—giving up my American citizenship. 

Q. Well, weren’t you certain that he was not serious if 
he made such a suggestion? A. No, I was not. 

Q. Are you aware of how long it takes to become a Swiss 
citizen? A. No, sir. 

Q. And, of course, the fact is that you would not save 
any income taxes, anyway, would you? A. I think you 
would. 

Q. Would you? Well, I will leave that open. 

I wanted to ask you about your meeting with Mr. 
1866 von Opel in Savannah— 

The Court: Are you going to be some time on 

that? 

Mr. Ingoldsby: Yes. 

The Court: We will go over until 10 in the morning. 

(At 4:15 p.m. an adjournment was taken until Tuesday, 
January 4, 1949, at 10 a.m.) 

• • • • • 

1869 Proceedings 

Mr. Ingoldsby: May I proceed, Your Honor? 
The Court: Yes. 

Thereupon— John Mason Houghland resumed the stand 
and, having been previously duly sworn, testified further 
as follows: 

Cross Examination (resumed) 

By Mr. Ingoldsby: 

Q. Mr. Houghland, I believe that when we recessed yes¬ 
terday I had asked you whether, in view of your state¬ 
ments, you knew or understood that Wilhelm von Opel was 
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the owner of Spur stock, or that you knew or understood 
that Frankenberg was the father’s financial agent I had 
asked you the question whether you ever received any au¬ 
thorization to permit Fritz to act, and I believe your an¬ 
swer to that question was that you had not received any 
written authorization. Is that correct? A. To permit 
Fritz to act? 

Q. Yes. A. Yes, in the case of the contract giving me 
a call on the stock, I believe we were provided with a 
power of attorney for Fritz to sign for Uebersee. 

Q. I see. And the power of attorney was from the 

1870 Uebersee Korporation and not from the father? 
A. Yes. 

Q. Now, you stated in your testimony yesterday, did 
you not, that you had given the Government representa¬ 
tives at one or another all of the information which you 
possessed pertaining to Fritz von Opel? A. I think so; 
I certainly tried to, at least. 

Q. Do you recall whether or not you told them anything 
about a meeting which you had in New York with Fritz 
von Opel and some other people in the summer of 1941? 
A. I don’t recall. 

Q. Do you recall such a meeting? A. Yes. 

Q. What was the purpose of that meeting? A. It was 
a directors’ meeting, I believe. 

Q. Did you meet him at any place in New York other 
than at the directors’ meeting in the summer of 1941? A. 
Yes;he came up to my hotel room at the St. Regis Hotel. 

Q. Who was present there? A. The two of us were 
alone there for most of the period. Mr. Hines finally came 
and walked through the room but did not stay. 

Q. Do you recall meeting with Mr. von Opel on that 
occasion at all in the offices of Bayer & Clauson? 

1871 A. That was where the directors met. 

Q. Was that the occasion when Mr. von Opel 
censured you severely for reporting that he traveled on 
a Liechtenstein passport and that his family owned ex- 


tensive holdings in Germany? A. As I recall it, that was 
the occasion at the hotel, but I think there was some of it 
at the meeting. But the main, frank discussion between the 
two of us was, I believe, at the St. Regis Hotel. 

Q. You don’t deny that at least a substantial portion of 
that discussion took place in the presence of Mr. Bayer? 
A. I don’t recall Mr. Bayer—it being in his presence. 

Q. You don’t recall any discussion of it in his presence? 
A. No. 

Q. Did you report that meeting to representatives of 
the Government? A. I don’t recall. 

Q. Do you recall whether or not you told Mr. von Opel 
on that occasion that it was merely an oversight and that 
Hines was responsible for it, and not you? A. I did not 
make that statement. 

Q. You did not? A. No. I told Mr. von Opel that I 
would accept responsibility for it. 

1872 Q. But you also told him that you had not done 
it, didn’t you? A. Yes. 

Q. You told him that you didn’t know about it? A. I 
did not tell him that I didn’t know about it. I told him 
that I had not done it but that I took responsibility. 

He said, “I am sure you would not have done it.” 

I said, “Fritz, I am president of the company. There 
was nothing wrong in it. We reported what the Govern¬ 
ment asked us to report. I accept full responsibility for 
it.” 

Q. Did you have another meeting with Mr. von Opel in 
New York that year? A. No. 

Q. When did you discuss your second seven-year con¬ 
tract? A. In 1940. 

Q. That was when the second seven-year contract came 
up? A. It wasn’t a seven-year contract. Both contracts 
were eight-year contracts, but the first one was retroactive 
for the year 1933. 

Q. Did you have a discussion of that contract? A. I 
don’t recall ., 
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Q. Do you recall in 1941 having a discussion about a 
seven-year contract and the excess profits tax that related 
to it? A. No, I don’t recall As a matter of fact, 

1873 the second contract had already been written by 
that time, as I think it was written preceding 1941 

—1940. 

Q. Did you talk to Mr. von Opel about a change in that 
contract! A. I think so. 

Q. Do you recall what that discussion related to! A. 
I don’t recall whether I talked to Mr. von Opel or whether 
I talked to—or Mr. Ulrich; but the auditors talked to me 
about changing the contract so that my profit participa¬ 
tion would—that is, the management contract—that my 
profit participation would be before tax. 

iQ. Who was it that wanted the change in the contract! 
A. I did. 

Q. It made quite a substantial difference to you as to 
whether or not you received that change in the contract! 
A. It would have made a substantial difference to me, yes. 

Q. Would you describe what your profit participation 
was under that contract! A. It was 5 per cent after 
12-1/2 per cent had been earned on capital and surplus 
combined. 

Q. Are you sure that that is correct! A. Well, it is 
reasonably so; I don’t have the contract before me. 

1874 Q. Isn’t it correct that your contract was that 
you were to get 5 per cent after 7 per cent was earned 

on the capital stock! A. I think 7 per cent was on the 
other contract, on the contract which had payable the 
$200,000 which was given me in consideration of relinquish¬ 
ing my rights to the stock. 

Q. When was the second seven-year contract—or eight- 
year contract—entered into! A. It was an eight-year 
contract, and it terminated just eight years ago December 
31. I don’t remember the date, but it lasted for eight years. 

Q. You did not receive the change in contract that you 
requested, did you! Al. No. 
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Q. Who turned that down! A. I don’t know. 

Q. Whom did you discuss it with? A. With Bayer & 
Clauson. They discussed it with me. They originated the 
idea and brought it to me; that it would not make a 
substantial difference to the company; that the taxes had 
greatly increased since I had written the original contract 
or had signed the original contract; and that they thought, 
under the circumstances, I should be entitled to a contract 
which would take that into consideration. 

Q. I want to ask you a question about Mr. von 

1875 Opel. Will you state the names of all the people 
that you have talked to concerning Fritz von Opel’s 

deportation? A. I couldn’t answer that question com¬ 
pletely; I don’t know. I doubtless have talked to many 
people on that subject. 

Q. Will you give us the names of any people that you 
have ever talked to about this? A. Well, I talked to Mr. 
Jones—I don’t know his first name—who is a lawyer in 
the Department of Justice. I made inquiry of everybody 
I knew in the Alien Property Custodian’s office. 

Mr. Burling: His name is Harry Leroy Jones, Mr. 
Ingoldsby. 

By Mr. Ingoldsby: 

Q. What inquiry do you mean? A. Well, was he going 
to be deported? 

Q. Whom else did you talk to? A. I can’t recall whom 
else; I doubtless have talked to a number of people about it. 

Q. Did you talk to Senator McKellar about it? A. No, 
I don’t think—I don’t recall having talked to him about 
deportation. 

Q. Are you sure about that? A. I am not sure; I just 
don’t recall it. 

Q. Would you say that you took or made active 

1876 efforts to effect the deportation of Fritz von Opel? 
A. I would say that I would have been glad to have 
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made active efforts, but I know of no way I could have 
effected it 

Q. The question is, Did you? A. No. 

Q. I want to return for a moment to your meeting with 
Mr. von Opel at Savannah, Georgia, in January, 1941. Do 
you recall stating that Mr. von Opel had come from New 
York to attend that meeting? A. No. 

Q. You don’t recall that? A. No. 

Q. Do you recall the circumstances under which that 
meeting was arranged? A. Yes. I wrote Mr. von Opel, 
I think, at Palm Beach. 

Q. You wrote him? A. I think so. 

Q. Or did you call him? A. I think I wrote him. 

Q. I believe it was your testimony that at this meeting 
Mr. von Opel told you that the Germans were foresighted 
people and that if the United States entered the war against 
Germany and attempted to seize his or his father’s property 
in the United States, it would be discovered to be 
1877 in the names of Swiss owners; and that if the Swiss 
became involved, it would be found that the owners 
of the Uebersee stock would be a separate corporation not 
under your company? A. Yes. 

Q. Is that correct? A. That is correct. 

Q. It is your testimony at present that that is what Mr. 
von Opel told you, is it? A. Yes. 

Q. Are you aware of the fact that in November, 1941, 
which was just one month before the United States and 
Germany entered the war, Fritz von Opel transferred the 
Uebersee stock out of the names of the Swiss and into his 
own name? A. No. 

Q. You never heard that? A. I have heard some com¬ 
ment about it here at this trial, but I didn’t know about it. 

Q. You didn’t know about it before that? A. No. 

Mr. Burling: Nor is it a fact, if the Court please. 

Mr. Ingoldsby: Do you want to testify, Mr. Burling? 

Mr. Burling: I object to counsel’s making statements 
of what the fact is. 
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The Court: The question has been answered. 

By Mr. Ingoldsby: 

1878 Q. In 1938; Was it 1948 that you went to see 
Frankenberg in New York! A. 1937. 

Q. How many times did you see Frankenberg, all told? 
A. I have seen him three times: once, the last time, at this 
trial; once in New York in the summer of 1941; and on the 
occasion in 1937. 

Q. In 1937, when you went to see Frankenberg in New 
York, I believe it was your testimony that you wanted an 
increase in capital in order to operate some of these small 
companies; is that correct! A. Yes; to develop that type 
of operation. 

Q. Mr. Frankenberg, you stated, turned that down; is 
that correct? A. That is correct. 

Q. Did you on that occasion make any efforts to take 
the matter up with Wilhelm von Opel? A. No. 

Q. In 1939, when Fritz von Opel advised you that 
Uebersee’s investors were interested in selling, you were 
very much interested in either their retaining control 
temporarily or in getting control into hands friendly to 
you, were you not? A. Yes. 

Q. Therefore, at that time you were opposed to 

1879 the sale, were you not? A. No. 

Q. You were opposed to the sale generally in that 
you knew where the stock was going to go? A. No; I was 
apprehensive lest my call on the stock might be ignored. 

Q. In connection with the call upon the stock and your 
apprehension with respect to that, did you contact Franken¬ 
berg? A. I cabled him, yes. 

Q. You cabled him in Zurich? A. Yes. 

Q. You also cabled Gaeng? A. I cabled Gaeng. 

Q. Did you cable them as representatives of Uebersee? 
Is that correct? A. Yes. 

Q. Or did you contact them as nominees of the stock? 
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A. I don’t know what. I cabled everybody I thought might 
be involved. 

Q. Did yon cable Wilhelm von Opel on that occasion? A. 
No. 

Q. Did you make any efforts to get in touch with him? 
A. No. 

Q. In January, 1941, you urged a change in your con¬ 
tract in order to care for the excess profit feature, 

1880 did you not? You just testified to that this morning. 
The summer of 1941, not January. A. I don’t recall 

what you are talking about—an excess profit— 

Q. I am talking about the change that you requested in 
your contract as a result of the excess profits tax. A. It 
had nothing to do with excess profits. 

Q. What did it have to do with? A. It had to do with 
my participation occurring before tax. 

Q. What tax? A. Any general tax. 

Q. What tax? A. Income tax. 

Q. What tax in particular were you concerned with? A. 
Any tax. 

Q. Had the income tax for corporations changed particu¬ 
larly at that time? A. No. 

Q. But the excess profits tax had come into effect, hadn’t 
it? A. Well, I am sure the income tax was involved. I 
mean it was just a case of participation before tax, that is 
all, rather than after tax. 

Q. Wasn’t the thing that brought that matter to a 

1881 head and required your bringing up the question the 
fact that the excess profits tax had come into being 

and had made a substantial difference in the income which 
you would receive, whether your participation was figured 
before or after the tax? A. I don’t recall the relationship 
of the excess profits tax. I don’t disclaim it; it is perfectly 
possible and sounds reasonable. 

Q. Isn’t that a fact: that that is exactly what it was: 
that the excess profits tax was the one that was the real 
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heavy tax and made the most or the substantial difference 
to you? A. I should think so, yes. 

Q. And it did make a substantial difference to you, didn’t 
itf A. Yes; I should think it would. 

/ Q. You didn’t get the change in the contract that you 
wanted, did you? A. No. 

Q. On that occasion, did you take the matter up with 
Frankenberg or with Wilhelm von Opel? A. No. The 
matter was handled through Bayer & Clauson. They 
handled it. 

Q. Was there ever any occasion when you did take any¬ 
thing up on your own initiative with Frankenberg 

1882 or with Wilhelm von Opel? A. I can’t say there 
was any with Wilhelm von Opel. As to Dr. Franken¬ 
berg, I think there was, yes, in the case of directions as to 
dividends, and general business matters of that sort. 

Q. You did receive directions from Frankenberg as to 
dividends? A. Yes. 

Q. Did you receive those in writing? A. I am sure we 
did; he didn’t call me. 

Q. Did that follow a general pattern, or was it occasional? 
Tell us something about it. A. There were several in¬ 
stances when the regular routine of dividend distribution 
was interrupted on order; and, as I recall it, we received 
our instructions in those matters from Dr. Frankenberg. 

At one time dividends were paid at Adler & Company; 
and there were several changes where dividends went. One 
time they were paid to a bank in New York, as I recall, and 
I think our instructions came from Dr. Frankenberg. I 
am pretty sure they did. 

Q. Are you sure about that? A. No, I wouldn’t make 
oath to it, but that is my recollection. 

Q. Do you know whether that was during the 

1883 period of time when the stock of Uebersee was held 
by the Adler Bank? A. I don’t know; I couldn’t say. 

Q. You could not say definitely whether or not you did 
receive any written instructions from Frankenberg; is that 
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correct? A. I could not say definitely, but I feel sure I 
did, because we got our instructions from him on the 
changing of dividend payments. 

Q. Did you ever, under any circumstances, receive any- 
instructions from Wilhelm von Opel? A. No. 

Q. Mr. Houghland, you consider yourself a reasonable 
man, don’t you? A. Well, I guess we all do, yes. 

Q. You are certainly of at least average intelligence, 
aren’t you? A. Thank you. 

Q. You agree with that, don’t you? A. I think so. I 
think we all do. 

Q. You are aware, are you not, that if Wilhelm von Opel 
were the true owner of Spur stock in 1939 and had failed 
to report that fact to the German Government, he would 
have been subject to very severe penalty? Are you aware 
of that fact? A. No. I am not familiar with German 
law. 

1884 Q. You are generally familiar with foreign cur¬ 
rency regulations, are you not? A. No, I am not— 
definitely not. 

Q. I will ask you to assume that fact. Under those cir¬ 
cumstances, would you, if you were in Fritz von Opel’s 
position, or if Wilhelm von Opel were your father, would 
you have made such statements as you attribute to Fritz 
von Opel over the trans-Atlantic telephone in 1939? A. 
He made them under oath in Federal Court in New York. 

Q. My question is, Would you? A. Not if I thought it 
would kill my father; I certainly would not. 

Mr. Ingoldsby: That is all. 

1Redirect Examination 
By Mr. Burling: 

Q. You testified, I believe, on cross examination, Mr. 
Houghland, that you endeavored to acquire from the Cus- 


todian for your interests those interests which the Opels 
had formerly held; is that correct? A. That is correct. I 
endeavored to acquire it not personally, but I endeavored 
to get it out of German hands. 

Q. Will you state whether prior to the vesting by the 
Custodian of the Opel interests you had found it helpful or 
unhelpful to the Spur business to have German in- 

1885 terests in the business? A. It was disastrous. 

Q. Will you explain that, please? A. Well, when 
the freezing order took place, the Government said, or the 
Treasury said—they just blocked our mail box and sealed 
it with a public notice there; and then they sent a man who 
sat at our front door at a desk and interrogated everybody 
that-came into the office; and another man who counter¬ 
signed every check we had. This was after we had received 
a license to operate and lasted for a period of slightly over 
a year—thirteen months, as I recall it 
We were constantly under attack from competitors as to 
being a German-owned company. Even then, before war 
was declared, the feeling was very tense, and all this regu¬ 
lation and freezing was disastrous for a retail operation 
largely operating in the South. 

Q. Will you state what action, if any, your competitors 
took with respect to the German interests in your firm? 
A. They advertised in the newspapers: “Don’t trade with 
German or foreign-owned chain stations” and attacked us 
vigorously and repeatedly by newspaper ads. - - 
Q. Will you state whether or not you had any personal 
financial interest in Spur Distributing at the time you are 
speaking of? A. ,Yes, I did. 

1886 Q. Approximately what was your personal stock 
in that? A. You mean in money or stock? 

Q. In dollars. A. That would be very hard for me to 
just be sure about it, but I should say, in the condition the 
company was in, $200,000 perhaps. 

Q. Did that represent substantially all of your personal 
fortune? A. Yes. 


Q. In other words, yon had yonrself invested yonr entire 
personal fortnne in this corporation; is that correct? A. 
That is right 

Q. Will you state whether or not you found it helpful 
or unhelpful to have the stock vested and have it known 
that the majority of the stock was held by the Alien Prop¬ 
erty Custodian? A UnhelpfuL 

Q. Will you state whether or not you had any motive 
for desiring to obtain all of that stock and placing it in 
the hands of American citizens? A I did, yes, sir. 

Q. Will you describe that motive? A My motive was to 
free the company from the taint of German ownership, 
which was a very difficult thing to carry on with the 
1887 situation as it was, 

Q. That is why you took the steps you described 
yesterday to obtain fill of the stock either for your hands 
or the hands of fellow American citizens? A Yes. 

Q. You were asked concerning a report which was made 
by Spur to the United States Treasury. 

Mr. Burling: May I have that, please? 

Mr. Ingoldsby: I do not believe it was marked (handing 
a paper to Mr. Burling). 

By Mr. Burling: 

Q. I believe you were asked about a report which was 
filed, an application for license which was filed, by Spur 
Distributing; is that correct? A Yes. 

Q. Will you state whether or not you personally pre¬ 
pared that report? A I did not 

Q. Did you see it at any time prior to its being filed 
with the Treasury? A No. 

Q. When did you see it for the first time? A The first 
time I ever saw the report was after I had seen Fritz in 








